
LEGAL R PORT
 

IMMIGRATION 

LITIGATION UPDATE: 

CONSTITUTIONALITY 

OF INDEFINITE 

DETENTION 

by Francesco Isgro" 

The 1996 rrnrmgrauon reforms, 

n~mel y the Antiterro rism and 

Etlec t ive Death Penalty Act of 

1996 ~ "AELJ PA' '' and the Illeg al Im m i­

g ra tio n Reiorm and lrn rni g ran r Resp on­

sibility Act of 1996 ("IIRIRA"), have 

been a boon for immigration lu igation. 

Indeed, the efforts of Congress to lirmt 

judicial review of certain adrmnistrau ve 

decisions mvolving the removal of 

aliens convicted of senous crime, have 

had the opposite e ffec ts , Most federal 

district courts and ce rt ain court s of 

ap peals which have confronted these 

issued have ruled in favor of the aliens, 
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thus providing additional levels of 

judicial review that had not been con­

templa ted by C ongress. However, the 

liti gat ion over these Issues IS far from 

over, at least until the Supreme Court 

or Congress steps into the fray 

Much of the litigat ion has be en 

cause d by Congress's effons to cap­

tur e , literally, for special treatment, 

al ien s who had comm itted a serious 

crime. name ly an aggravated felon y, 

prior to the passage of the 199 6 

refo rms, To do so, Congres s created 

an elab o rate scheme to ensure that this 

particular class of criminal alien s 

would be cut off from all unmrg ran on 

rehefs. unable to have ac c evs to the 

cou rt s, and sub ject to mandatory 

derenuon pend in g rem ov al by the 

I!'-S When the INS began irnplc­
menting the new law, it became clear 

that many aliens caught within the 

web or the 1996 reforms were perma­

nent resident aliens who had lived in 

thrs c ou n try most, If not all of their 

lives Some of th em who had co m rm t­

ted "m ino r offenses" were now left 

without any rem edies . Moreover, 

many of these permanent residen ts 

who now find themselves in Ii\S cu s ­

tody nrc from countries that have 

refused to ivsue travel documents. The 

INS is thus left In a Catch-22 situat ion. 

release the alien With the nsk that he 

o r she could commit another crime in 

the community, or continue to detain 

them un t il the country of natronahry 

Issues a travel document , the latter 

deci sion inevitab ly to be challenged in 

cou rt . 
These "draconian measures ," as 

characteri zed by some of the critics of 

the 1996 ref orm, have led th e co urts to 

confront, as never before , the consutu ­

Llana! iSSues raised by the power ot 

C o ngr ess to legislate over immigration 

matters Indeed, some of these issues 

were aired more than a century ago 

when Congress sought to exclude and 

deport C h inese laborers who had 

helped to build the railroads . The 

Supreme Court, rul ing at a time when 

public sentiment was against the pres­

ence ot foreigners and especially the 

Chinese, gave Congress broad powers 

to regulate immigrat ion, a power 

which was later characterized as "ole ­

nary. " The plenary power of Congress 

was reaffirmed by the Supreme Court 

du rin g the World War II era , when 

Congress exercised it to enact legisla ­

non to expel res ident ahen s who were 

members or had been members of th e 

Communist Party 

The larest marufestatton of the 

ple nary power exh ibited III Congress' 

renewed efforts to remove cr iminal 

aliens , is forcmg lower federal courts 

to e xamine century-old precedents Of 

avoid them altogether - depending 

upon which road the courts lake The 

following is a summary of how some of 

the courts ha ve addressed the consti ­

tut ionality o f indefimte detent-on 

CASE FINDING THAT
 
INDEFINITE DETENTION
 

VIOLATES FIFTH
 
AMENDMENT
 

The first sign ificant ruling involv ­

mg a chall enge to the constitut ionality 

of the mdcftrute detentron of aliens 

subject of a final order of deportation 

or rem oval , was made by a panel of 

five fed eral district court judges III 

Phatl I) Relio, 56 F. Supp.2d 1149 (W .D , 

W ash 1999 ) The panel had been 

convened to consider the common 

lega l issues raised in more than 100 

lawsuits filed by detained aliens ITl 

Seattle, W<ls!unglon These aliens had 

been ordered deported to countries 

that to da te have refused them admis ­

sion The five judges held that the 

aliens ' status as long-time permanent 
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residents of the United Slates entitled 

them (0 constitutional protect ions 

under the Fifth Amendment Due 

Process CI ause . The court tou nd that 

the detained aliens had a fundamental 

liberty interest in be ing free from 

incarcerauon . Consequently, it 

applied a strrct scrutiny review to 

determine whether the deprivation of 

due process was tailored to serve a 

compelling government interest. Th is 

sta nd ard, said the court, requires a bal­
ancmg of the likelihood that the gov­

e rnm en t WIll he able 10 effectuate 

deportation against the dangerousness 

of each petitioner and the likel ihood 

that he will ab scond if released. 

The cou rt rejected the gove rn­

ment's argument that under the ple­

nary power doctrine it should app ly a 

more deferenual standard o f review. 

The court exp la ine d that while suc h 

doctrine supports judicial deference to 

the "legislauve and executive branches 

on substa nti ve im m ig rati o n mauers, 

such defere nce does not extend to 

post-deportation order detention" 

because "indefin ite deten tion o f aliens 

ordered deported i" not a ma tter o f 

immigration policy" The court also 

e xplained that the doctr ine had "far 

less force here" because the detenti on 

or release of the aliens "does not raise 

fore ig n relauons questions ," 

The court then examined whether 

the procedures g overm ng the aliens' 

detention passed constitut ional 

muster. The court, after applying the 

MathfwS D. Eldnd!J( analysis, concluded 

that the proced ur es governing post­

removal order detention do nOI com­

port with procedural due process 

because of the lack at any ind ividual­

ized consideration of peti tioners' cir­

cumstances and the lack of a hearing 

o n the issue of ehgibiliry for release 

from detention , ln support of its con­

elusion, the court ra rse d c oncerns 

about the "Quality of review afforded 

by the INS to the petitioners." noting 
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that "the INS does not meaningfully 

and Impartially review the petitioners' 

custody status." Accordi ngly, the court 

held that "[a JI a rnirurnurn, each peti­

tioner IS cnritlcd to a fair and impartial 

hearing before an imm ig ra tion judge 

at which he or she can present evi­

dence 10 support relea se pending 

deportation ." Moreover, petitioners 

also "must he able to appeal any 

adverse denial of release to the iliA " 

CASES FINDING THAT THE
 
INDEFINITE DETENTION OF
 

ALIENS
 
SUBJECT TO FINAL ORDERS
 

DOES NOT VIOLATE THE
 
CONSTITUTION
 

T h e m osr recent decision to 

address the constitutional ity o f indeh­

rutc detention was handed down by 

the Tenth Circuit 10 a split decision in 

Ho v. Green, _F.3d_, 2000 WL 

228755 ( fOth Cir. , Feb. 29, 2000) 

The case invol ved tw o aliens from 

Vietnam who had legally entered the 

l.lmr ed Stales as refugee, more than 

fift ee n years ago. One of them, Ho, 

never became a permanent re sident, 

while the other, Nguyen, became a 

permanent resident in I ()H4 . 

H o wa, convrct ed of several 

crimes and fo llowing h i, release from 

prison , he was paroled IOta the cus­

tody o f the INS_ After an exclusion 

hearing. Ho was ordered excluded and 

ordered dcported to Vietnam . How ­

ever, the Vietnamese government has 

not issued [he requested travel d ocu­

rncn t, Ho then sought imrmgration 

parole, but the 11\'5 denied the request , 

findi ng that he had not demonstrated 

that he would be a publ ic danger to 

the community or that he would not 

flee . Nguyen , too, was convicted of 

crimes which under th e INA were clas­

sifie d J S an aggravated fel onies. After 

he served his sentence, he WJS paroled 

to the [NS for deportation to Vietnam . 

In this case, too, the government of 

VIetnam has not issued the travel doc ­

urnent . 

In addressing the constitutionality 

of indefinite detention , the COlIrt made 

no distinction between the irnmigra­

uon status of Ho, a refugee , and 

Nguyen, a permanent resident all en. 

The court wrote that, "any right either 

Peutioner had to rem ain in this coun­

try was extinguished when their 

removal orders became final." What­

ever liberty interest they may posses, 

noted the court , it must be Viewed 

I from the perspective of an alien who 

has sought our been denied mural 

entry into this country and who is sub ­

jeer to indeterrru nate detention 

because his country of origin will not 

accept his return . Thus, [ollowing this 

line o f reas on ing , the court found that 

the Supreme Court "has long held that 

an allen seeking initial admission \0 

the United State, requests a privile ge 

and has no c on stitutional rights 

reg ard in g his application , for t he 

rower to admit or exclude aliens is a 

sovcrci gn prerogat ive , Conseque ntty, 
the ma jority found no constitutional 

im pe dime n ts to the contmued deten­

tion of Ho and Nguyen __ 

The ma jori ty's constitutional 

analysis drew a sharp dissent. The dis ­

senrcr argued that the court's treat­

ment of the detamed aliens constitu­

tional clatms was sUPP0l1ed "o nly by a 

tenuous foundation o f legal [icrion 

stacked upon legal [iction " This fie -

I	 tiorial [oundauon, wrote the di ssent. 

"collapses undo ' the g ro u nd floor con ­

stitutional pr inciple" that an "a lie n is 

surely a 'person' in any ordinary se nse 

o f that term," and thus protected by 

the Due Process Clause of the FIfth 

Amendment 

In another decision by a court of 

appeals, the Fifth Circuit also held 10 

Zadvydas v: Underdown , t 85 F.3d 

279 (5 th Cr. 1999), that the c o n n n­

lied detention of a stateless person 
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subject to a final order of deportation 

did no t viola te the C onstitution . Zad­

vydas was born in a displaced persons 

camp In Germany in 1948. In 1956, 

he im m igra te d with h is Famil y to the 

United States and became a res ident 

ahen . Unfortunately, in the subsequent 

years he accumulated a list of crimes, 

culrnin aring in a drug co nvic tio n that 

brought him a sixtee n-years' im pr iso n­

ment. However, after serving only 

two years , he was released on parole 

and the INS prompty took him into 

custody. He was ordered deported as 

an alien convicted of an aggravated 

felony, but Cerman o fficials refused to 

accept Zadyvas , taking the posiuon 

that 1m birth on Cerman soil did not 

automatically entitle him to Cerman 

ci tizenship. The Lithuanian go vern­

ment also refu se d to accept Zadyvas 

because he was neither a citizen nor a 

permanent resrdent or l.ithuama 

Thus, Zadyvas, p rac t ic ally a sta te less 

person , challenged his continue d 

detention by the INS as, among other 

claims. a violation of the Eighth 

Amendment , the due process clause, 

and international law. The di stnct 

court found that , because Zadyvas was 

srarclcss and thus could never be 

depo rted. he could not be permanent­

ly incarcerated without violatrng his 

substantive due process rights , The 

INS appealed that decision 

On a ppeal, the Fifth c ircuit 

reversed the decision below, and 

rejected Zadvydas' contention that his 

detention was pun ishment w ithout 

tnal and thus VIOlated hIS substantive 

due process liberty interest . In partic ­

ular, the court disagreed w tth his con­

tention that as a form er permanent res­

ident allen , he had greater rights under 

the Constitution, The co urt acknowl­

ed ged that resident ahcns are ent itled 

to proce dura l due proc ess b efore they 

may be removed from the United 
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States . H owever, said the c our t , "the 

fact that res iden t a hen status e mi li es 

o ne to d ue process resp ecting the 

dec ision to deport doe'> no t mean that 

the plenary power concept is exun­

guishcd , The national interest in 

effectuat ing depo rtat ion IS identical 

regardless of whether the alien was 

once resident or excludable," noted 

the court. Citing a century-old cas e , 

the court found th at "the need to expel 

such an alien is identical. from a 

national sovereignty per spective , to 

the need to remove <In excludable alien 

who has been finally and properly 

ordered returned to his country of 01'1­

gin ." Accordingl y, the court conclud ­

e d that the gover nmen t ma y detain a 

resident alien based on either danger 

to the community or risk of fligh t 

while good faith effort s to ellc cruatc 
the alien's deportation continue and 

reasonable parole and perrodic review 

procedures ar c in place ." 

CONCLUSION 

The consrituu on al issue s be ing 

rais ed by the indeterm inate detent ion 

of aliens subject to final orders at 
deportauon or removal will continue 

to preoccupy the courts, the critics , 

and the go ve rn me nt for a long tun e. 

Interestingly enough, it appears that 

the government has made extensive 

efforts to en sure thar aliens subject to 

long term detention get periodic 

review of their st atus a nd in appropri ­

are cases he pa roled in the community. 

Indeed, it is clearly not 1D th e best 

interest of the g overn me nt or the tax ­

payers to c on tinue to dc tai n a person 

who has already served a prison sen­

tence for the crime he or she commit­

ted, ,\, t he go vernment ha s indicated 

belore courts who have addressed 

these detenuon c ases, extensrve diplo ­

matic efrorts are being made to e ns ure 

that countr ies accep t t he return or 
their nanonals . But th en , there is 

always the case of Zadyvas.• 
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