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EGAL REPORT

TEMPORARY
PROTECTED STATUS
(GRANTED TO
HONDURANS AND
NICARAGUANS .-

by Francesco Isgro®

n January 5, 1999, Attarney

Ceneral Janet Rena nvoked

her authority under INA §
244 10 cxtend Temporary Protectled
Scaws (TPS) to nationals of Honduras
and Nicaragua who bave resided in the
United States since Deccember 30,
1998, See 64 Fed. Reg. 524 (January 5,
1999}, The Auworney Ceneral found
that, "due to the environmental disas-
ter and substantial disruption of hving
conditions causcd by Hurncane
Mitch,” the countries ol Honduras and
Nicaragua are "unable, temporarily, o
handle adequaiely” the return af their
nationals, Similarly, the INS
Commssioner, Dons Meissner, staled
that, 'Tr]his decision builds on the
Admimstration's commitment 1o pro-

“Samor Legation Cowinsel, (ffice of Immigration
Lutigatiow. Cenl Division, LS Department of fustice,
Adpart Professor, Georgetown Unersity Law Center
The mews expressed by the author are #of necessarily the
vews of the Department of Justice The information
appearing o tas coluno 15 generalized and should wot be
considered a substitute for professional legal advice 1 spe-
afic situations
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vide humanitarian assistance to the
peoplc of those countries that have
been so devastated by Hurricane
Mitch "

Under INA § 244(b)(1), the
Attorney General is authorized 1o
grant TPS in the United States to eli-
gible nationals of designated forcign
stales or parts of such states upon find-
ing that such states are expernencing
ongoing armed conflict. cnvironmen-
tal disaster, or other extraordinary and
temporary conditions

The TPS period {or Hondurans
and Nicaraguans will lastc for 18
manths, beginning on January 5, 1999,
and ending on July 5, 2000. During
the designalion eligible
Hondurans and Nicaraguans will not

period,

be subject to removal and will be eligi-
ble for permission to work in the
Llnited Staics.

Autorney Ceneral Janet Reno's
designation covers an  estmated
100,000 Hondurans and from 45,000
to 70,000 Nicaraguans who have
resided in the Unued Srates as of
1December 30, 1998, However, most ot
these Nicaraguans are ehgible for
adjustment of status under Section 202
ot the Nicaraguan Adjustmeni and
Central  American  Relief  Act
(NACARA).

PROCEDURES

To obtaip the benefits of TPS, nation-
als of Honduras and Nicaragua must
regmster with the INS between January
5, 1999, and July 5, 1999. Applicants
must submit both an Application for
Temporary Protected Status, Form
[-821, and an
Authonzation,

Application  for
Employment Form

I.765, along with evidence of national-
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ity and residence in the United States
as ol December 30, 1998 These forms
are available from the toll-free INS
Forms line, 1-800-870-3676, and from
the INS Wehsite, www.ins.usdoy gov

Form [-821 must include a $50 fil-
ing (ee, along with a $25 fingerprinong
fce. Applicants {or employment auiho-
rization should submit a Form 1-765
with the $100 filing fce. Apphcants
who alrcady have or do not wish to
receive employment authorization still
must  submit a completed Form 1.765,
but withaut the accompanying fee. An
applicant may request a wawver of
TPS-related applicarion filing fees - but
not the fingerprinting fee - by submt-
ting proper documentauion of inabili-
ty to pay

The forms must be mailed to the
INS Service Center with jurisdiction
over the state where the applicant
resides. Applicants will be notificd by
the Service Centers as to where and
when to obtzin their fingerprints.

Hondwas and Nicaragua join
Bosnia, Burundi, Kosavo Province in
the state of Serbia-Montencgro,
Liberia. Moniserrat, Sierra Leone,
Somalia and Sudan as countnes cur-
rently designated for TPS. The United
States also granted TPS two Lebanon
from March 1991 to March 1993,
Kuwait, trom March 1991 to March
(992, and Rwanda, from June 1994 to
June 1995.

STavs OF REMOVAL EXTENDED
FOR GUATEMALANS AND
SALVADORANS

The INS Commissioner also anaounced
on December 30, 1998, that the INS
will extend for 60 days - through March
8, 1999 — che stays of removal lor
Cuatemalans and Salvadorans that were
1999. Commis-
noted that many
Guatemalans and Salvadorans currently
in the United States will be ehgible to
camy lawful immgration status under
Sectton 203 of NACARA,
theless, the decision not to extend TPS

o cxpire January 7,
Neissner

sioner
Naone

to Cuatemalans and Salvadorans was
cribicized by immigrants’ groups.

In the President's signing state-
ment to NACARA, the President noted
tha: the Administration would seck to
overcomc dispanties created by the
legislation. INS published a proposed
rule on Scction 203 on November 24,
1998, and the public comment period
for that proposed rulc ends January 25,
1999 INS wll evaluate the comments
and ssuc an intenm or final rule iImple-
menting the legislation.

The TPS and stays of removal
decisions were made by the Attorney
Ceneral alter consultation with the
Department of State and alter consid-
eration of additional information from
the U.S. Agency for International
Development (USAID), the Depart-
ment of Delense, press accounts and
non-governmental organizations. This
information ndhcated that the extent
of the death, displacement and dam-
age 1n Honduras and Nicaragua creat-
cd extraordinary temporary conditions
that render a designauon of TPS
appropriate for these two countries

The INS has also set up a (oll-frec
telephone number for the public to call
with questions on the TPS  program
for Nijcaraguans and Hondurans. That
number is 1-888-557-5398.

QUESTIONS AND ANSWERS
ABOUT TPS FOR HONDURANS
AND NICARAGUANS

Who is eligible?

The designation covers Hondurans
and Nicaraguans who have continuous-
ty resided in the United Stares as of
December 30, 1998, The apphcant must
also be admissible as an immigrant,
although some grounds of inadmissibil-
ity may be waved, and must apply for
TPS between January 5, 1999, and July
5, 1999, Apphcants who have been
convicted of a felopy or two or morc
misdemcanors committed 1n the United
States or those wha are barred from asy-
lum are not ehgible for TPS.

What is the procedure to apply for
TPS?

Applicants will need to file an
Application for Temporary Protecled
Status, Form 1-821, along with the sup-
porting evidence for TPS, and an
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Application for Fmployment
Authoriz-auon, Form 1-765, for work
authonzation. The compleied forms
must then be mailed to the INS
Scrvice Center with jurisdiction over
where the applicant lives. The INS
Service Center will notify applicants
as to when to get fingerprints taken at
their nearest INS Application Support
Center {ASC) The costs associated
with applying tor TPS are $50 (o file
for TPS, $100 to file for a work autho-
rzaton card, and $25 to be tinger-
orinted, for a votal cost of $175
Applicants who alrcady have or
do nat wish to receive employment
authonization still must submit a com-
pleted Torm [-765, but without the
accompanying lee
request a waiver of 1PS-related appli-
but not the finger-
printing fee - by submitting proper
documentation of inability to pay
Additronal information can be
obtained {rom the INS by calling the
INS Forms Line, 1-800-870-3676,
where the applicant can order the nec-
essary TPS forms, The torms can also
be abtained from the INS Website at:
www.1ns.usdoj.gov,

Applicants may

cation filing fees -

APPLICANTS WILL NOT HAVE TO
VISIT THEIR LOCAL INS DISTRICT
OFFICE DURING THE TPS PROCESS.

What happens to Hondurans and
Nicaraguans currently 1in detention?

In general, those in detention who
are chgible for TPS will be released.
However, many abiens— including
those who have been convicted of a
felony or twa or more misdemeanors
commitied in the United States and
those for whom an asylum bar would
apply - are not eligible for TPS and
will not be released from detention,

Will Hondurans or Nicaraguans
Whao artive in the United States after
December 30, 1998, be eligible for
TPS?

No. TPS 1s an emergency relief
those
nauonals of a given couniry who are
already in the United States at the
time of the designation. The cases of

measure intended (o assist

Hondurans and Nicaraguans who
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arrtve after December 30, 1998, will
be handled in accordance with LS,
rmmigration law,

Will Honduran and Nicaraguan
Nationals protected by TPS be per-
mitted ¢o travel to their home coun-
trics during the TPS period?

INS will base its decision on an
advance parole application and decide
on a case-by-casc basis

INS ADOPTS GGUIDELINES FOR
CHILDREN'S AsyLum CLAIMS

[n comunctuan with the proclamation
of Human Rights Day, marking the
S0th anniversary of the Universal
Declaratton of Human Rights, the INS,
on December 10, 1998, released guide-
lines to provide Asylum Officers with
background and guidance on adjudicat-
ing children’s asylum claims, The INS
Commissioner Daoris Mcissner said
that, “the new gwdelines not only
reflect the Admunistration’s continued
international leadership in humanitari-
an issucs, they also demonstrate that
INS is taking concrete action to further
the protection necds ot refugee chil-
dren”

Duning the last decade, the plight
of reflugee children has received
increasing attention from the interna-
tnonal community, and particularly
United Nations High
Commissioner for Refugees. Human

from the

nghts violations against children arise
in abusive labor practices. torced pros-
titution. and wafficking in children. In
some countries children under the age
ol 15 are forcibly recruited by guerrillas
or regular armics to partcipate in mih-
tary confhcts. 1n hght of the unique
vulnerability and circumstance of chil-
dren secking asvlum, the new guide-
lines provide Asylum Offlicers wrth
child-sensitive interview procedures
and analysis regarding the most com-
mon tssues that may anse 1n these cases.

In relining existing asylum proce-
dures, the guidclines recogmze that
children under the age of 18 may expe-
nence persecution diflerently from
adults and may not present testimony
with the same degree of precision as

adults,  The  guidelines  suggest
child-sensitive procedures to help INS
Asylum  Officers  and
Immigration OQfficers tnicract more
meaningfully with clnldren duning asy-
fum or refugee intervicws.

The INS Cuidclines make rthe
United States only the sccond country
in the world, Canada having beaing the
first in 1996, 10 adopt special proce-
dures tor considenng the umique needs
of jits youngest asvium scckers,  Jeff
Weiss, Acting Director of the Office of
International Affairs, which oversees
the asylum program at the INS, noted
that the Womens Commission for
Refugee Women and Chuldren, having
initally raised its concerns with the
INS, was nstrumental in developing
the Cuwidelines.

The INS emphasized that the
Candelmes do not change the law
any way, rather they help provide the
child asylum seeker with a “comlort-
able, secure environment i which to

OvVerscas

best present his or her claim”  For
example, the Guidelines suggest that it
is generally in the childs best interest to
allow a trusted adult to attend an asy-
lum interview. “Asylum otficers may
have (o build a rapport with the child to
elicit <laims and to enable the child
recount his or her fears and/or past
experiences,” note the Cuidelines.
According to the INS, all Asylum
Ofticers in the United States will
receive training designed to help them
use and tmplement the new guidance
and reinforce their awarencss of chil-
dren's and cross-cultural 1ssucs,

The INS Rcesource Informauon
Center (RIC) will also issuc country
conditions information to inform
Asylum OHficers of the legal and culwr-
al situation af children in their coun-
trics of origin, on the incidence of
exploitattion and other victimizanon,
and on the adequacy of state protec-
uon afforded to children. The guide-
lines and wformation gathered by the
RIC will enhance the abiity of INS
officers to make informed, consistent
and fair decisions during bouh the inter-
view process and (he legal analysis of
the clam. W
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