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SUPREME COURT 
ACTIVITIES 

St1preme Court To Consider 
New Law Limiting Aliens' 
Access To Courts In Case 
Involving INS's Efforts To 
Remove Alleged Terrorists 

The Supreme Court has granted 
the Government's petition for certiorari 
filed in American-Arab Anti­
Discrimination Committee v. Reno, 
119 F. 3d 1367 (9th Cir. 1997), wt petJ­
tion.q,·cmld, 66 U.S .L.W3525 (US June 
I , I 998)(AADC) , More than ten years 
ago, in January 1987, the INS instituted 
deportation proceedings against e igh t 
al iens based on their activities on behalf 
01 the Popular Front ror the Liberation 
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of Palestine (PFLP) The aliens' 

response to the Government's efforts to 

deport them has spawned a series of col­

lateral lawsuits at the district court level 

and In subsequent appeals to tlle 

United States Court of Appeals for the 

Ninth Circuit. The 31 iens contend that 

they were targeted for deportation 

based on their association with the 

rn..p and that supporters of other simi ­

IJr organizations were not placed in 

deportation proceedings. They also 

argue that the Government's effort~ to 

deport them constitute selective 

enforcement 01 the immigrancn laws in 

violation ol their First Amendment right 

to freedom of association . 

In this latest aspect of the litigation, 

the Government challenges the nrrisdrc­
tion ot the district court 1I1 light of th e 

junsdlcrronal statutory changes made 

by the Illegal Immigration Reform and 

Immigrant Responsibihry Act ot '1996 

(IIR1 RA). In particular. Section 242.(g) 
of IIRIRA provides that no court will 
have jurisdiction to challenge the 

Attorney Ceneral's authority "to corn­
rnence proceedings , adjudicate cases, or 

execute removal orders against any alien 

under the [I .A]." The courts below 
had held that the aliens had demon. 

strated a likelihood of success 011 their 

selective enforcement claim and were 
therefore entitled to preliminary iniunc­

rive rehcf See 970 F.2d 501 and 7ll F.'ld 
1045 The question that the Supreme 

Court will hear IS, " Whether the courts 

below had j ur isd ict ion to entertain 

respondents' challenge \0 the deporta­

non proceedings prior to the entry of a 

hnal order of deportation," The 
Covernrneni in Its pctirion cla imed that 

the courts below had "flouted clear 

statutory limitations on their own Juris­

dicnon, and have imposed wholly 

unwarranted constraints on the 

Executive Branch's enforcement of the 

immigration laws 

The Supreme C ourts decision m 

this case will have far-reaching conse­

quences because it WIll decide the scope 

of lIRI RA § 242(g ), the centerpiece of 

Congress' efforts to limit the junsdic­

rional reach of the [ederal courts in ma l­

rcrs involving the removal of aliens 
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Government Seeks Supreme 

Court's Review of Ninth Circuit's 

Decision Reversing BlP;s Denial of 

Asylum Where Applicant Had 

Committed a Serious Nonpolitical 

Crime 

The Covernment has asked the 

Supreme Court to review Aguirre­

Aguirre v, INS, 121 F.3d 521 (9th Cir 

1997) pCliliOYl Jor ccrt filed , 66 USLW 

3720 .u.s May 27, 1998'[ i:-.Jo, 97­

1754), where the r<inth Cirullt held 

that the BIA had erred in finding an 

asylum applicant inelig ib le for asylum 

and Withholding ot deportation 

Aguirre sought asylum and with­

holding of deportation claiming that if 

he were returned to Cuatcmala he 

would be persecuted on account of his 

political opinion and related activities , 

As a member and leader of a local sru­
dent union, Aguirre personally parnci­

paled from 1989-92 in at least ten bLtS 

burnings to protest increases in bus 

fares and the Cuaternalan government's 

seermng maction in investigating the 

alleged disappearance of student lead­

ers, Together with other students, 

wearing mash to hide their Identities, 

Aguirrre and hi~ cohorts stopped public 

buses and . when passengers did not 

cooperate by getting off, they stoned 

the passengers, hit them with sticks, or 

tied lh em WI th ropes The buses wert 

then doused with gasoline and set 011 

fire , Aguirre and his htends also van­

dalized privately owned shops forcibly 

evacuating the stores by beating the 

customers, breaking windows, and 

destroying merchandise, 

The BlA found that Aguirre was 

srarurorily ineligible tor withholding of 

deportation LInder the "serious nonpo­

litical crime" exception in Section 

243 (h)(l}(C) of the INA. It found that 

lus acti ons were "serious enough to 

affect the lives of innocent bus passen­

gers, shop owners and therr customers" 

and that the criminal nature of his acts 

"outweigh their political nature." The 

BIA also denied asylum as a matter of 

discretion without addressing statutory 

eligibility, 

A divided panel of the Ninth 

CIrcuit reversed, holding that the RIA 
had erred as a matter of law in finding 

Aguirre sranuorily ineligible for with ­

holding of deportation It found that 

the RIA should have considered 

Aguirre's ultimate success in obtaimng 

his objective in balancing the criminal 

nature of hIS acts against their political 

character. It further found that the BfA 

had foiled to consider whether the 

crimes were "grossly out of proportion 

10 the alleged objective" or involved 

"acts of an atrocious nature," It found 

that those violent actions amounted 

onl y to minor cr imes against property 

and were a "political necessity" because 

the Cuatemalan government was an 

"acco m plice or accessory to terronsuc 
methods of government." Finally, it 

held that the BlA had erred in failing to 

consider the severity of persecution 

that Aguirre might suffer If returned to 

Cuatemala. In light of its finding on 

the Withholding issue, the panel also 

vacated the discretionary denial of asy­

lum and remanded it to the I:lIA (or 

reconsideration consistent with its 

opinion, The panel 's ruling prompted a 

vigorous dissenr by by Judge Kleinfeld, 

who wrote that "t he United States 

should be a haven for innocent people 

fleemg persecution. It should not be a 

haven for thugs," 

The question 3S presented in the 

C,overnment's petrrion for certiorari IS 

"wh ether the court of appeals erred lJl 

reversing the dect sion of the BlA:s 

determination that respondent is barred 

from eligibility for the relief of with­

holding of deportation under Section 

2.4:1(h){ 1) of the INA, 8 U S,C 

1253(h)( 1), because there are 'serious 

reasons for considering' that, prior to 

h is arrival in the United States, respon­

dent 'committed a serious nonpolitical 

crime' within the meaning of Section 

243(h )(2 )(C) of the INA, 8 U S,C 
1253(h)(2)(C) ," 

RULINGS FROM THE FEDERAL 
COURTS 

The federal courts have been busy 

interpreting the new junsdictional pro-
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visions under llRJ RA. II RIRA sev erely 

limns aliens' access to the courts and for 

certarn classes or aliens, in particular 

crimin al aliens, Judicial rev iew IS 

unavailable. At least, that would appear 

to have been Cong ress' intent To date, 

however, as the follOWing cases sum­

manes ref lec t , the doors to most court­

houses remain open . 

First Circuit Rejects Government's 

Jurisdictional Arguments Under HRI­
RA And AEDPA In Case Involving 

Criminal Alien 

Raul Goncalves arrived in the 

United States at the age of three, and 

has been a permanent resident allen tor 

twenty-five years. H owever, he com­

mitted some cnrnes of moral turpitude 

such as the! t, possession at mar ijuana 

and the like, and the INS so ugh t to 

deport him . In 19()4, he filed an ap p li­

cation fo r discreu onary rel ict from 

deportation under § 212(c) of the INA . 

While Goncalves' application was sull 
pendi ng , Congress e nacted the 

Antiterrorism and Effective Death 

Penalty Act of I ()96 (AED PA), which , 

under § 440(d), restricted the availabil ­

tty of discretionary relief. T he qu estion 

immediately MOSt' a, to whether 

Congress intended these restrictions to 

apply ret roactivel y. Ult imately the 

Attorney Ceneral decided in Ivlaller of 
Sommo that the new law applied to 

pending cases, thereby ma king aliens 

suc h as Goncalves mehgible for 212(c} 

rehef After the B1A dismissed }1IS 

appeal , Goncalves filed a petiri on for 

habeas corpus in the district court, 

rather than filing for direct rev iew in 

the court of appeals. This he was 

required to do under Ko/ster v INS, 11 

E3d 785 ( Ist Cir.1996). 

The district court dismissed the 

action finding correct the Attorney 

General's in terpreta tion of the new 

statute in Ivlalltr of Soriano. Concalves 

then sought review in the court of 

appeals , In Goncalves v, Reno, 

_F.3d_ ( l ~ t Cr, May 15, 1(98 ), the 

First Cucuir rejecte d the G overnment's 

contention that it did not have jurisdic­

tion over the appeal. First, it held that 

th e district cou rt had habeas iurisdic­
tion under the "transirion rule" at !lRI. 
RA § 30 9(c)(4)(G ) to hear Concalves' 

claims. It reasoned that the literal lan ­

guage of the "transi tion rule" repealed 

the court of appeals jurisdic ti on to 

review orders against the defined crim­

inal al iens and that Congress never 

impliedly or expressly re pea led habeas 

authonry under 28 USC § 2241 . 

Second, the c ourt held that habeas 

review includes review of pure law 

claims. It reasoned that § 2241 express­

ly allows claim, based o n statutory law 
and that rraduional h abeas review of 

immigration o rd ers for compl iance 

with due process includes review of 

statutory law claims. Finally, th e court 

found that MDrA § 440id ) did not 

apply to pending applications and 

reversed Aj al! u of Sori,IllO, The c OLIn 

rea soned that it o we d no deference to 

the Attorney Cenerals interpretation in 

AI,~ l kr oj 50ri,1)' :) , and, that § 440 (d ) 

Implicated retroactivity concerns by 
removing subst ant ive relief and impos­

ing new burdens and liabiliues for past 

conduct. It found thai AEDPA is silent 

o n whether ~ 440(d) applies to pending 

applicati ons but other provisions of 

AFDPA expressly make restrictions on 

discretio nary relief retroactive, and that 

the legi slative history confirms that 

C o ng ress knew how to make, and had 

the opportunity [0 make, a provision 

re tro ac tive throug h ef fec tive dale pro­

VISIo ns. 

Court Finds No [urisdictlon To 

Enjoin INS From Removing Three 

Permanenr Resident Aliens Who Had 

Been Convicted Of Drug Offenses 

In Jean-Baptiste v, Reno, INS, 
lo 97·6062 ~ 2d Ci r May 8, 1998) 

three permanent resident alien pla intiffs 

had been ordered deported Iollowrng 

their criminal convicnons tor d rug 

offenses. They then filed an action in 

the di strict c ourt challenging th e 

deportati on p rocedures followed b y (he 

lNS, alleging that those procedures v io ­

la ted their Fitth Amendment rights to 

due process The drsrrict court dIS' 

missed their cornplamt and the Second 

Circuit affirmed the disrmssal The 

Second Circurt, whrle acknowledging 

that " the immigration law, appear at 

times to be a monstrous legislative 

morass, difficult to track and even more 

dtff iculr to comprehend," held that the 

plain language of INA § 242(g ) 

required drsrmssal for lack of jurisdic­

tion since their claims challenged the 

Attorney General's decision to "corn­

mence proceedings, adjudicate cases, or 

execute removal orders" against them . 

The court, however, noted that if 

Section 242 (g) of the INA were con-

I srrued as denying any judicial forum for 

a c o lorable constuuiional claim , il 

would present a serious consntutional 

issue . Therefore lO aVOId that dlHiCLllt 

question, § 242 (g ) should he read as 

permitting district coun review of crim­

inal aliens' deportation orders under 28 

USc. § 2241 

Third Circuit Finds That Federal 

Courts Lack Jurisdiction Under 

AEDPA § 440(a) To Review Non­

Constitutional Errors Of Law Raised 

By Criminal Alien 

Eleazar Morel was convicted of a 

drug offen~e m 1993, As a result, the 

INS instituted deportation proceedrngs 

against h im wlulc he wa s incarc erate d . 

Adrmrtrng that he was deportable , 

Morel applied for relief under Section 

212(c) of the INA. The lmmrgration 
Jud ge and then the B1A found hun inel­
igible for this relief because he had not 

accumulated the prerequi site seven 

years of lawful domicile , Morel then 

sou ght review 1Il the Third CIrCUIt. 

That court initially reversed the H1A 

and remanded (he case, concluding that 

the INS had erred in construing INA § 
212 (c ) to impose a re q uireme n t of 

seven consecutive years domicile after 

Morel had been admitted to the 

United States as a lawful permanent 

resident. 

Before the lllA took any action on 

remand, C ongress enacted AELWA 

The Govemment went back to the 

court and asked It to rehear the case m 
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light of Section 440 (d ) of AEDPA In 

Morel v. INS , _Hd_, ;\,Jo 9)· .D71 

O d Or. May I I , 1998 ) the Third 

Ci rcult granted reheari ng and d is­

missed Morel 's appeal. The court held 

that in the case o f ahens convicted of 

certain c rim inal offenses, AEDPA § 
440(a ) removes from the courts juris­

dicuon to review a claim of legal error 

in deportation proceedings . The 

court noted, however, that M orel had 

not raised any claims "o f cons ti tut io n ­

al propo rt ion," but merel y asserted 

that the BIA had com mi tted a n err o r 

of statutory construction. The co ur t 

also fou nd that relevant Supreme 

C o ur t authority "d o es not mandate 

jud ic ral review b y an Article III court 

of q ue st ions o f law underl yi ng leg rsla ­

tively-created p ub lic rights such as 

imm igrati on ." 

Ninth Circuit Finds That INA § 
:242(g) Divests The District Courts 

Of Habeas Corpus Jurisdiction To 

Review Aliens' Final Orders Of 

Exclusion Or Removal 

Tarcila Hose, a cmzcn was 

ordered excluded from (he Un i te d 

States because she di d not have a valid 

visa , The order e xcluding Hose 

became final on April 25 , 199 7 , when 

th e R1.A di smissed her appeal. On May 

I , 1997, Hose petitioned the distr tct 

court tor a writ at habeas corpus , 

all eg ing procedural and constituti onal 

claims. On May 1: , 1997 the district 

court di smissed the pennon for lack of 

subject matt er junsdicnon. condud­

ing that the IIRIRA removed the dis ­

trict court's lraheas corpus junsdi ction 

under 28 USC § 2241 to review 

exclusion o rd e rs 

Hose appealed to the court o f 

appeals, contending that th e district 

court d id have jurisdiction pursuant to 

both the United States Constitut ion 

and 28 USc. § 2241. In Hose v, 

INS, - - F.3d --, 1998 WL 196260 

(9 th Cir. Apr. 24 , 1998 ) . the N inth 

Circuit held that the district COUrI 

lacked jurisdicuon to eruertain a peti­

t ion for a writ of habeas corpus c hal ­

lenging a hnal order of removal. The 
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court found that the "clear" language 

of INA § 242 (g ) specifically eliminat­

ed the district court's jurisdiction to 

re view alien s' final orders of exclusion 

or removal "e ve n in section 2241 

habeas proceedings ." The court also 

found that the application of INA § 
242(g ) to bar habeas corpus review in 

district court, did not violate the 

Constitution's Suspension Clause 

because peuuoncr did not establish 

that review of her claims in the courts 

(If appeal s would be inadequate or 

ineffective. It found that the only per­

missible avenue for review of final 

o rders entered after April I. 1997, was 

through a petition lor review nmely 

filed in the court of appeals . The peti ­

tio ner could have sought direct review 

of her claims in the court of appeals 

hut d id not do so The court observed 
that '[ujnder IIRIRA, Congress has 

not attempted to preclude all federal 

court review of orders to exclude or 

remove aliens. Rather it has provided 

a streamlined approach lor considera­

tion by the CO:lrts of appca Is or claims 

arising from those orders and the pro­

cedures leading to thern " 

REG ULATORY
 

DEVELOPMENTS
 

I Attorney General Promulgates 

I Regulation Governing Motions to 

Reopen Under NACARA 

The Attorney General has pub­

lished an interim rule governing the 

filing of motions to reopen under the 

Nicaraguan Adjustment and Central 

American Relief Act, Pub . L. 105 -100 , 

11 t Stat 2160, 2193 ("N AC ARA"). 

Srf 6 3 Fed Rey . 3 1890 (Ju ne II , 1998 ) 

t'AC A RA provides spec ial rul es 

tor certain aliens regarding the ir eligi ­

bility for suspensi on 01 deportat ion 

and cancellation of removal. See XXVI 
Migration World 1-2, 37 (19!)8 ) An 

alien el igible for NACARA benefits 

may file one motion to reopen to 

apply for such relief , WIthout regard 

to the limitations Imposed by law on 

motions to reopen . See NACARA § 
20 3 IWltnrli,lg lIRJRA § 309. The inter ­

rm rule simplifies the hlmg process by 

permuting eligible ali ens to file the 

motion to reopen initially without a 

suspension or cancellatron applicauon 

a nd supporting documents . The 

applicant will then ha ve until 

f-ebruary 8, 1999 , to subnut a co rn­

plere application . 

The interim rul e a lso clari fies 

who can file a motion to reopen under 

NACARA_ The rule states that an 

alien who had a final order of depor ­

tation or removal may file a motion to 

reopen only if he or she has become 

elig ible tor cancellation of removal or 

suspension of deportation as a result 

of th e amendments made by 

NACARA § 203 . Thus, for example, 

while under the 11 RJRA tr ansitional 

rule , an alien who had been serv ed 

with an order to show c ause before 

being physically pr e sent m the Umted 

Stares for a continuous period of 

seven years would have been ineligi­

ble for suspension of deportation , 

under NACARA the applicant may 

no w be eligible for such a benefit. 

A motion to reopen filed under 

NACARA must establish that the 

applrcant is prima facie eligible tor 

suspension of deportation under for­

mer INA § 244{a ) or the special rule 

tor cancellation of removal. Given 

that the interim rule provides fo r the 

filing of a motion to reopen without 

an application o r SUPPOrt lOg docu­

mentation , the rule permits an appli ­

cant simply to allege in the motion 

that he or she is prima iacie eligible 

fo r suspension or cancellation. The 

appl icant must also allege that , but for 

the llRIRA transitional rule, he or she 

would have been eligible for su spen­

sio n or cancellation, and that he or 

sh e has not been convicted of an 

aggravated (elony. Finally. I he appl. ­

cant must establish that he or sh e is 

WIthin one of the classes eligible for 

bene fits under NACARA.. • 
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