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NEW IMMIGRATION 
LAW CRANTS AtvtNESTY 
TO NICARAGUANS 
AND CUBANS AND 
ALLEVIATES HARSH 
RULES FOR CERTAIN 
CENTRAL AMERICANS 
AND EASTERN 
EUROPEANS ­
PRESIDENT ORDERS 
INTERIM RELIEF FOR 
HAITIANS 
by Francesco Isgro* 

Afte r cnactrng in 1996 some or the 
harshest legislation in recent 
years, Congress in the dosing 

hours of 1997 , approved a generous 
am nesty program for nationals of 
Nicaragua and Cuba . The Nicaraguan 
Adjustment and Central American 
Rdief Act (NACARA), Pub. L No . 
105-100, 11 I Stat 2160, also allevi­
ates for certain Central Americans and 
East ern Europeans . some of the harsh 
rules enacted by the 1996 Illegal 
lrnrnigranon Reform and lmrnigrant 
Responsib iliry Act (IIR1RA). 
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AMNESTY FOR
 
NICARAGUAN AND
 

CUBANS
 

NACARA permits .~icilruguun and 

Cuban nationals In the United States 

(0 ad just their status to lawful perma­

nent residence . To qualify tor this pro­

gram, a national from these tw o coun ­

tries Will have to prove the foll owing. 

First, the applicant must prove that he 

or she is a national of Cuba or 
Nicaragua. Second, the applicant must 

demonstrate that he or she has been 

physicall y present in the United States 

conti nuously sinee December 1, 1995. 

The "co nt inuo us physical presence" 

period is broken if the al ien had to tal 

absences exceed ing 180 days during 

the quahtymg period COTllinuous 

physical residence may be estahlished 

by showing that the applicant filed an 

application WIth the INS - such as asy­

lum or employment au thorization - or 

showing the issuance of an order to 

show cause, or by any other evidence 

that the INS devignates under the rules 

likely to be published to implement 

thiS provision. Third , an applican t 

must be admissible for permanent resi­

dence, but certain bars to adrnrssibihry 
in INA § 212 {a) WIll not be applted. 1 

For example, an applicant who could 

be denied admission as a public charge 

would be abl e to adjust his or her via­

tus under this program . Also eligible 
tor adjustment are the unmarried sons 

or daughters of an alien granted ad just ­

ment under this program , as long as the 

physical presence requirement is met . 

A Cuban or Nicaraguan who is eli­

gible for adjustment under NACARA 

must tile an application for adjustment 

of status before April I, 2000. 

Pending the issuance of further 

instructions or implementing regula­

tions , irnrnigration Judge, (I)) have 

been instructed not to issue orders of 

deportation o r rem oval aga inst ali ens 
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who appear eligible for adjustment 

under NACARA 

LIMITED RELIEF FOR CEN­

TRAL AMERICANS AND
 
EASTERN EUROPEANS
 

NACARA alleviates one of the harsh­

est rules enacted by IIRlRA, which 
made thousands aliens unlawfully pre­

sent 10 the United States ineligible for 

suspension of deportation. Although, 

IIRIRA eliminated this relief and 

replaced It with a relict known as can­

cell anon o f removal, aliens who had 

been placed In proceedings prior to 

April 1, 1997, continue to be eligible 

for suspension. To be eligible for sus­

pension, an alien must demonstrate, 

among other requirements, that he had 
been present in the US unlawfully for 

a continuous period of seven years or 

more, However, a provision under 

"RlRA stated that the continuous pres­

ence terminates upon the Issuance of 

an order to show cause (OSC).2 The 

OSC is the charging dowment which, 

pnor to IIRIRA, was served upon an 

alien who was subject to removal or 

deportation. 3 Th~s, many Central 

Americans who had been served with 

OSCs, notably those who became 

members of the class in AllleriWl1 Baptist 

G'IIrchcs, cI ill. P, TlJonttmrgiJ, 760 E Supp. 

7% (N.D. Cal 1')<)1~<ARC_; , became 

ineligible for suspension of deportation 

because they could not met! the seven­

year connnuous residence require­

ment. 

Section 20 3(a) of NACARA, reaf­

firmed the congressional intent that 

the continuous residence be terminat­

ed by the issuance of an OSC, regard­

less of when the OSC was Issued. In so 

doing, however, Congress exempted a 

number of aliens from this rule, among 

[hem : Salvadorans and Guatemalans, 

as well as nationals of the SOVle! 

Union , Russia, any republic of the fo r­

mer Soviet Union , Latvra . Estonia, 

Lithuania, Poland, CzeLhos]ovakia, 

Romania, Hungarv, Bulgaria, Albania . 

East Cermany, Yugoslavia, or any state 

of the fonrner Yugoslavla 4 

More signiflcantly, however, sec­

tion 204 (a) of NACARA also exempt­

ed these aliens from the 4,000 annual 

cap on the number of suspensions and 

adjustment which the Attorney 

Ceneral may g ra nt . Given the possi­

biliry that up to several hundred thou­

sands may be eligible for suspension. 

this change will have a more profound 

Impact 

The Attorney Ccneral has not ye t 

promulgated regulations to implement 

NACARA, thus , it is unclear whether 

im m I gra t ion Judges w i11 ad JU dicate 

these applications , However, in a 

nonce published in the Federal 

Register, faiR has designated the peri­

ad from January 16, 1998, to 

Septernber 11, 1998 , as the time duri ng 

which motions to reopen under 

NACARA may be filed , 63 Fed Reg 

3154 (Jan. 21, 1998 ) , fOIR also 

announced that a motion to reopen 

filed under NACARA would not be 

subject to the normal time and number 

restrictions generally imposed on 

motions to reopen . However, only one 

motion can be filed under NACARA 

The notice further mdicarcs that grants 

of suspension and cancellation under 

N AC ARA are not subject to the 4,000 

annual Lap. 

INTERIM RELIEF FOR 
HAITIANS 

Invoking his "constitutional authority 

to conduct the foreign relations of the 

United States," President Clinton on 

December 23, 1997, ordered the 

Attorney General to take the necessary 

steps to defer for one year the enforced 

departure (DED) of certain Haitians 

who had been paroled into the United 

States or who had applied for asylum 

before December 31 , 1995. 

Dunng the debates on NACARA, 

the Adm ioistrati on had been cri tical of 
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Congress fo r not having provided 

rchef to Haitians In directing the 

Attorney General to grant OED, the 

President said that "Haiuans deserve 

the carne treatment we sought for 

Central American." He noted that, 

"llJike Central Americans, Haitians for 

many years were forced 10 seek the 

protection of the United State, 

because of oppression, human nghts 

abuses and civil stri fe at home," 

Not all l- Iainans benefit from the 

grant of DED. Spec ifically excluded is 

any Haitian nauonal 1) who has been 

convicted of an ag gravated felo ny; 2} 

who is found to be a persecutor of oth­

ers within the me aning of 8 USC 
II 01(a)( 42 ),. 3 ) whose removal the 

Attorney General determines is in the 

interest of the United States. 4) whose 

presence or activities in the Unt ted 

States the Sec retary of State h as rea­

sonable grou nd to believe would have 

potentially serious adverse foreign pol. 
icy consequences f O I- the United 

States; 5 ) who voluntarily re tu rned or 

returns to Ha in or his or her country of 

last habitual residence o u tsid e the 

United States; 6 -; who was deponed, 

excluded, or removed prior to the date 

of this memorandum; or 7 } who is sub­

ject to extradition , 

The Pre sident als o d irected that 

Haitians who qual ify fo r Dr:D arc to he 

granted employment authorization tor 

one year fro m the date at" the 

President's memorandum . 
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