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SUPREME COURT 
AamflS 
Supreme Court 1i.Icates and Re­
munds Case W Ninth Circuit for 
Consideration Under Antiter­
rorism and Effective Death Pen­
altyAc.:t 

O n April 24, 1996, the 

President signed into 

law the Anti-Terrorism 

and Effective Death Penalty Act 

(AEDPAJ. This legislation, aimed 

at alien ter rori sts, made signifi­

cant changes to the Immigration 

and Nationality Act. Among 

those changes were two that af­
fected the case of" Elramlyv. INS, 
No. 93-70369 (9th Cir.), No. 95­
939 (5. Ct.). Elramly had been 

denied a waiver of inadmissibility 

under INA 212(c) by the BIA on 

the basis of his plea of guilty for 
selling hashish, which was a seri­
ous drug offense . Consequently, 

the BIA required Elramly to show 
unusual and outstanding equities 
before exercising its discre tion to 

grant relief. The Ninth Circuit 

subsequently reversed the BlA, 
finding that it had committed "an 

error of great consequence" by 

treating the drug offense as a livery 

seriou s drug offense." The gov­

cmmcnt then sought, and the Suo 
preme Court agreed,to review the 

ruling of the Ninth Circuit. 

However, under AEDPA, the 

Attorney General has been di­
vested of authority to grant relief 
under INA 2 121c) to any alien 
who has been convicted of a drug 
offense. Moreover AEDPA fur­
ther provides that courts lack ju­

risdiction to review a deportation 
orderentered against an alienwho 
has been convicted of a drug of­
fense. This double-barreled attack 
on criminal aliens led th e Su­
preme COLUt to issue a one-sen­

tence opinion vacating me Ninth 
Circuit's opinion and remanding 
the case for further consideration 

in light of AEDPA. 

RUUNGSFROM 
THE LOWER 
FEDERAL (OURTS 

Impact of AEDPA 

As noted earlier, AEDPA 

made some significant 
changes affecting the 

ability of criminal aliens to obtain 
relief under INA 212(c) and to 
seek judicial rCVK'W of unfavorable 
administrative decisions. TIlls 

double-barreled approach aimed 
at criminal aliens is spaw.nmg a 
rash of litigation in the lower fed­
eral courts. We summarize bdow 
some of the most recentdecisions. 

Ninth Circuit Dismisses for 
Lack of Jurisdiction the Appeal 
Filed bya Criminal Alien where 
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Appeal Was Pending when 
AEDPA Was Enacted 

I 
n 1975, Alfredo Aries Duldu· 

lao, a native of the Philip­

pines, was admitted to the 

United States as a permanent 
resident. In 1989, he was con­
victed of two firearm offenscs ill 

Hawaii. In 1994, the INS com­

menced deportation proceedings 
against Duldulao on me baSISthat 
his firearm offenses made him 
subject to deportation. Duldulao 
was found deportable and his ap­
plication for adjustment of status 

was subsequently denied when 
BIA issued the final order of de­

portation on February 21, 1995. 
On March 3, 1995, Duldulao filed 
a petition for review in th e Nin th 
Circuit. On [unc 10, 1996, th e 
government moved to dismi S5 the 

petition because, in light of 
AEDPA 440(a), the court no 

longer had juri sdiction. 

In DulduJao v. TNS,_F.3d_ 
(9th Ci.r. July 24, 1996), the court 
found that AEDPA 440(a) reo 
voked its jurisdictionover Duldu­
lao's appeal. First, it detcrnun cd 
that Congress had not made any 
express provisions regarding peti­
tions for review pending at the 

time of the enactment of§ 440(a). 
Then it determined that th e pro­
vision in question was a jurisdic­

tional statute and consequently 

the presumption against retroac­

tive application of new legislat ion 
did not apply. "AEDPA § 440(a) 

withdraws the jurisdiction that 

Congress had previously con­
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ferred on courts of appeals to review 
certain final orders of deportation." 
Therefore, noted the court, all pending 
actions fall within the reach of AEDPA 
440(a). 

The court rejected Duldulao's argu­
ment that AEDPA 44O(a) was unconsti­
tutional because it violated separation of 
powers and due process. The court 
found that ''[tJhc power of Congress to 
regulate the admission of aliens and to 
define the jurisdiction of lower federal 
courts defeats each asserted basis of un­
constitutionality." The court explained 
that tile power of Congress to expel or 
exclude aliens has been largelyimmune 
from judicialcontrol. It noted that it only 
had power to review final orders of de­
portation and exclusion against aliens 
because Congress had conferred it. Since 
the Constitution empowers Congress to 

define the lower federal courts' iunsdic­
tion, and to formulate policies for the 
expulsion of aliens, AEDPA 440(a) did 
not offend the separation of powers. Fi­
nally, it held that the new statute did not 
offend due process because the power to 

expel aliens may be exercised entirely 
through executive officers with such op­

porturury for judicial review as Congress 
may see fit to authorize. 

Second Circuit Finds It Lacks Jurisdic­
tion under AEDPA to Review Alien's 
Petition "n Hincapie-Nieto v. INS, 92 F.3d 27 

.••• (2d Cu. 1996J, the court held thatI.AEOPA 440(a) applied to cases 
which were pending at the time of its 
enactment.The court disagreed with the 
ruling of the Seventh Circuit in Reyes­
Hernandez. The court, however, left 
open the question of whether certain 
criminal aliens may still have access to 
the federal courts when they are chal ­
lenging their detention through a habeas 
petition. 

Fifth Circuit Holds that It Lacks Juris­
diction to Review Petition in Light of 
AEDPA···. ogelio Mendez-Rosa was con­


••• ••.• victed of attempted capita!
 

murder with a deadly weapon.
 
When INS sought to remove him, he
 
R 

applied for relief under INA 212(c). fol­
lowing the denial of the reliefby the BIA, 
he sought judicial review. In Mendez­
Rosas v. INS, 87 E3d 672 (5th CiT. 19961, 
the Fifth Circuit held that, under 
AEDPA 440(a), it had not iuridiction to 
review the petition. 

On September 23, 1996, Mendez­
Rosas filed a petition for certiorari seek­
ing to have the Supreme Court review 
the question of whether AEDPA 440(a) 
applies to cases which were pending at 
the time of its enactment. 

Sixth. Circuit Dismisses Petition for 
Lack of Jurisdiction and Finds Moot 
Issue of 212(c) Relief 

I n Qasguarcis v. INS , _F.3d--, 
1996 WL 426234 (6th Cir. June 17, 
1996), the alien had been found 

deportable on the basis of his firearm 
and controlled substance conviction. 
The alien argued mat AEOPA did not 
apply to him because the BIA had en­
tered its final order on April 9, 1996, 
prior to the effective date of AEDPA. He 
argued that it would be unlawful to apply 
AEOPA retroactively. The court none­
theless dismissed the petition for lack of 
jurisdiction, and found moot the issue of 
the alien's eligibility for INA 212(c) dis­
cretionaryrelicl. 

Third Circuit Finds that § 440(a) Re­

mOl'es Its Jurisdiction to Hear Alien's 
Petition 

I n Salazar-Haio v. INS, 95 F.3d 309 
(3rd Gr. 1996), the Third Circuit, 
following the majority of the cir­

cuits that have decided the issue, held 
that AEDPA 440(a} removed its juris­
diction to decide the alien's petition 
which was pending at the time of 
AEOPA enactment. 

Salazar-Hare, a citizen of Peru, had 
entered the United States in 1978 and 
became a permanent resident in 1983. 
In 1993, he was convicted on charges of 
conspiracy to distribute cocaine andwas 
sentenced to 42.months imprisonment. 
When released from prison, the INS 
sought to deport him, but Salazar-Haro 
applied [or relief under INA 212(e}. On 

January 17, 1996, after the application 
fOf relief was denied by an immigration 

judge, and the BIA had affirmed that 
decision, Salazar-Haro filed a petition in 
the court of appeals. 

In dismissing the petition for lack of 
jurisidiction, the court said that "(tlhere 
can be little doubt that Congress has the 
power to deprive a Court of Appeals of 
jurisdiction previously granted over cer­
tain categories of case." The court noted 
its disagreement with the Seventh Cir­
cuit's opinion in Reyes-Hernandez, in ­
dicating mat it did not find It persuasive. 

However; me court leftopen the ques­
tion of whether AEDPA foreclosed an 
alien's opportunity to seek habeas relief 
in a federal district court. It noted that 
the Supreme Court has stated that "[i]t 
is well established that the Fifth Amend­

ment en titles aliens to due process of law 
in deportation proceedings." 

SUMMARY OF OJ'HER 
LOWER (OURJ'S 

DECISIONS NOT INVOLVING 
AEDPA 

D.C. Circuit Affirms Dismissal 0/FAIR 
Lawsuit Challenging Attorney Gen­
eral's Decision to Parole Cuban Aliens 

I n this appeal, the Federation for 
American Immigration Rdorm 
(FAIR), sought to overturn a distnct 

court ruling that held FAIR and its mcm­
hers lacked standing to challenge the 
Attorney General's decision to parole 
Cuban aliens into the United States . 
The Attorney General had decided to 

parole the Cubans pursuant to a Sep­
ternber 9, 1994, United States-Cuba 
[oint Communique Concerning Nor­
malizing Migration Procedures. This 
Joint Communique was designed to de­
ter illegalmigration to the United States 
while at the same time increasing lawful 
migration. FAIR alleged that such a de­
cision harmed their members who lived 
in Miami because of diminished access 
to public services. 

In Fair v. Reno, _F.3d_ (D.C. Cir. 
August 30, 1996), tile D.C. Circuit dis­
missed FAIR's appeal. The court foun d 
that FAIR lacked prudential standing to 

bring its lawsuit because its members 
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decision. In Nowak v. INS , 94 F.3d 390were no t within the zone of interest of dom inated governm ent was overthrown 
(7th Cu. 1996), th e Seventh Circu it es­th e challenged sta tu tory provision, in a 1987 coup, she became subject to 

sen tially said, 'too bad!' The court found robberi es and harassment because of her 
Alien Seeking Reopening to Apply for that undcr Swnev.INS, 115 S. Ct. 153 7 Indian background. On one occasion, 
Asylum Must Show Reasons Wh y He (1995), tile jurisdictional sta tu te had toarmed ethnic Fijian soldiers en tered her Had Nor PrevioulsySought It and Pro­

be followed "slavishly." Consequently, house and looted th e family's belong ­vide New Evidence 
the 90 ·day statutory limit begins to runings. T he soldiers threatened to rapeand• n Lainez-Ortiz v. INS , _ F.3d_ 
when BIA ma ils th e decision to the kill her if she reported the incident to the(9th Cir. Sept. 16, 1996), the N inth 
alien' s address of record. police. Despite the threats, Surita reoCircuit went further than the BIA 

ported the incident to the policebut wasruling an d held that an alien who seeks Third Circuit Finds Lawful Domicile 
told they could not do anything and thatreopening to apply for asylum must ex­ and Admission for Permanent Resi­
they would have to wait until thingsplain not only the reaso ns for the failure dence Are TIvo Separate Requirements 
calmed down. under § 212(c) and Therefore Domi­to apply previously, but also must pro­

Suri ta also testified about the climate cile ofParent Can Be Imputed to Childvide previously unavailable m at erial cvi­
of discrimination prevalent in Fiji n Morel v. INS, _ F.3d_ (3d Cir, dence, The BlA had denied the motion 
against Indo-Fijians. She also stated that [ulv 26, 1996) the Third Cir cuit to reopen on the basis th at it lacked new 
Hi.ndu temples were desecrated and re ­ held that INA 212(c) docs not re-evidence and had not addressed th e 
ligious books were torn. Surita had been quire that seven consecutive years' other requirement, 
advised by her relatives not to return to domicile after admission as a perm..anentThe motion to reopen regulation at 8 
Fiji because she would continue to be resident an d th at a child may satisfythe C.F.R. 3.2 provides that "motions to rc­

seven year domicile requirement pIggy' harassed <U1d beaten . open . . . sha ll not be gran ted unless It 
backing on the parents' domi cile. The Both the immigration judge and theappears to the Board that evidence 
court applied a varia tion of the common BIA found that, even though Surita hadsough t to be offered , . . was not available 
law rule for domicile by making it mOTCbeen subject to discrimination, she had ami could not have been discovered or 
stringent in th e con text of § 212(c) relief no t suffered past persecution and had presented at the fanner hearing. . . ." The 

failed to establish a well-founded fear of asylum regulation at 8 C.E R. 208.4(b)(4) 
Tenth Circuit Affirms Decision ofBIA

future persecu tion. furt her provides th at m otions to reopen 
to Deny Suspension of Deportation 

In Surita v, INS , 9S F. 3d 814 (9th Cir. to apply for asylum "m us t re asonably Even Though It Finds that Alien Wa~ 
explain the failure to request asylum 1996), the Nin th Circuit reversed the "Every Mother's Dream" 
prior to completion of the . . . deporta ­ BIA and found that Surita had been tanislaw Kucicrnba sough t sus ­
tion proceedings ." The court foun d th at subject to past persecution . T he court pension of deportation claim ing 
these regulations were clear and unam­ sta ted that the BlA should have found his return to Poland wuuld be an 
biguous and th ar th cy imposed two scpa ­ that the multiple robberies ami thre ats extrem e hardship. In Kuciemba v. INS, 
rate requirements. suffered by Surita constituted past per­ _F.3d_( 10th Cu. August 7, 1996), 

The court 's majo rity opinion drew a secution all account of racebecause eth ­ the Tenth Circuit found that, even 
lenghty dissent from Judge Reinhardt, nic Fijians had inflicted th is ha rm for th e though Kuciemba was "every mother's 
who would have found that an alien reason tha t she differed from th em ra­ dream," he had not established that his 
seeking to reopen a proceeding to apply cially in a way that they found offensive. deportation to Poland would cause him 
for asylum must only sati sfy the rcquir­ Moreovcl; said the COli n , the police were extreme hardship. The court found that 
ment of 8 C.ER, 208.4(b)(4) . u nvvilling or unable to control her pcrsc­ th e hardship to hi s cousins was irrcle­

curers. The COUl t , however, remanded vant, as was the hardsh ip to Ius cowork­Ninth Circuit Finds that Fijian of In ­
the case to the BJAto determine wh ether ers 111 the business that would likely dian Descent Suffered Past Persecution 
conditions in Fiji had changed to such close without him.ina Kumari Surita and her rni ­
an extent th at Suri ta no longer could nor son entered th e Uni ted Ninth Circuit Rejects 8M Reasoning have a well -founded fear of persecution. States as visitors 0 .11 July I, that Cuban Who Would Be Prosecuted 

1987. When placed in deportation pro ­ Seventlt Circuit Applies Strict Jurisdic­ ill Cuba {or Una uthoriz ed Departure 
ceedings in 1990, Surita claimed th at tional Statutory limits {or Filing ofPi? Could Not Show That Punishment 

titions for Reviewshe could not return to Fiji because as a Would Be Persecution 

S
tani slaw Nowak claimed that he
Fijian of Indian descent she had been ran cisco Lucas Rodriguez-Ro­
did not timel y file a petition forsubject to persecution and also feared man, a native and citizen ofCuba, 
review with in th e 90·day statu­future persecution on account of her claimed that he left Cuba for po­

cthniciry, Surita, who worked as a nurse tory requirement because neith er he nor Iitical reasons and th at, if deported, he 
in Fiji, claimed that after the Indo-Fij ian his counsel received a copy of the BIA would be subjected to prolonged mea!' 

( 'r \"Y] 
40 . ~1 MIGRATIONWORLD VOL. XXIV NO.5 1996 

I 



Ninth Circuit Affirms BIA Denial of 
Suspension of Deportation Where Ali­

ceration, and possibly even death, for his IJ and BIA treated the offense of illegal 
unauthorized departure. The immigra­ departure as if it were no different from 

ens Claimed They Would Suffer Ex­tion judge and BlAdetermined that be­ ordinary criminal conduct." Because the 
treme Hardship ifDeported to Israel cause Rodriguez would be punished BlA finding was legally erroneous, me 

G ad and Tifferet Perez entered
pursuant to Cuban criminal law; the court determined that the BIA interpre­

the United States in 1984 as 
punishment, no matter how severe, tation was "manifestly contrary to the 

. . visitors. Several months later 
could not constitute persecution. statue and arbitrary and capricious." 

Mrs. Perez gave birth to a son, Avi. Avi
In Rodriguez-Roman v. INS, In light of the extensive evidence in 

is now 12 and attends school. When the
_F.3d-I 96 WL 577820 (9th Cir. the record, including a finding by the INS caught up with them and instituted 
Oct. 9, 1996), the Ninth Circuit found immigration judge and BlA acknowl­ deportation proceedings, the Perezes ap­
that the BIA interpretation of the term edging the possibility of death as pun­ plied for suspension of deportation.
"persecution" was squarely inconsistent ishmcnt, the court concluded that They argued that their son would face 
with the court and BIA precedents ad­ Rodriguez has established a dear prob­ adjustment problems if he accompanies
dressing punishment for illegal depar­ ability of persecution. The court re­ them to Israel, Avi will ha ve to learn to 
ture, as well as with the United Nations manded the case to the BIA for a read and write Hebrew, of which he has 
Handbook on Procedures and Criteria determination as to whether asylum some oral understanding but in which 
for Detcrminig Refugee Status. First, the should be granted in the exercise of he is illiterate. Avi will also have to adapt 
court found that, according to the Hand­ discretion. to a new culture, new friends, new foods, 
book, there are circumstances when the In a concurring opinion, Judge Kozin­ and new schools. A school psychologist 
"consequences of unlawful departure or ski, who acknowledged that he and his from Avi's elementary school wrote a 
unauthorized stay outside country of family had arrived in the United States supporting letter concluding that, due to 
origin" may constitute persecution. For "environmental differences" betweenas refugees, observed that "[wlhat hap­
example, an alien qualifies as a refugee the United States and Israel, a movepened in this case at the administrative 
under the Handbook i1 he can demon­ would "cause serious adjustment diffi­level is chilling. Rodriguez, a refugee 
strate that he would be subject to severe culties" for Avi, The immigration judgefrom Communist Cuba, established 
penalties for his illegal departure or un­ suspended deportation but BlA, afterthat, if returned to his country he might
authorized stay abroad, and that he left considering the cumulative hardships be shot, imprisoned for many years or 
or has remained abroad on account of posed by deportation, reversed and de­simply made to 'disappear,' These are 
race, religion, nationality, m em bership nied the petition for suspension. not fantasies ." 
111 a particular social group, or political In Perez v INS, _F.3d-l 1996 WLIn a specially concurring opinion,
opinion. Second, U1C court held that the 520419 (9th ClL Sept. 16, 1996), theJudges Reinhardt and Hawkins joined
BIA decision was inconsistent with its court found that the BlA had correctlyKozinski 's statement of the importance 
own precedents and a number of federal determined that the Perezes had failed of an independent judicial review to pre­
court decisions. The court relied princi­ to establish unusual or extreme hard­vent grave injustices. "[Iludicial review 
pally on the reasoning of the Second ship. 'The hardships faced by their citi­

of asylum cases may mean the difference 
Circuit in Savichv, Esperdy, 319 f2d 21 zen child with regard to adjusting to a

between hfc and death for refugees from 
(2d Cir. 1963) where the eOU1t, although new language, culture and educational 

tyranny or from religious or racial perse­
recognizing that not every punishment environment are what would normally 

cution. As a nation that proclaims its
for illegal departure constitutes persecu­ be expected with any child accompany­

strong belief in the Importance of hu­
tion, the court was "unwilling to believe inga deported alien to a foreign country." 

man life and political freedom for all 
... that Congress hard) precluded from 

Tenth Circuit Holds That Fleuti Doc­peoples, that should be enough to per­
relief . . . an alien threathencd with long 

trine Does Not Apply to Alien Who suade us of the necessity of judicial re-years of imprisonment, perhaps even We Sought to Reenter the U.S. Illegally view.II

imprisonm en t. for attempting to escape While His Immigrant Visa Application 
Third Circuit Invalidates ExistingAsy­a cruel dictatorship." Was Pending in Mexico 
lam Procedures forStowaway Aliens The court stated that the IJ and the "amen Baca-Prkto, a Mexican 

I
 
n Matinees v. Lewis, 92 F,3d 195
BlA had simply concluded, arbitrarily citizen, entered this country 

and capriciously, that because a Cuban R.(3dCir. 1996), the court invalidated illegally in 1980, and later 
statute was violated, the punishment the exisiting procedures applicable married a United States citizen. In 1985, 
Rodriguez faced constituted prosecution to stowaways who seek asylum and or­ after his wile filed an irnnngrant visa 
rather t.han persecution. "Freed from the dered that alien stowaways be accorded petition on his behalf, he applied for 
governing legal principles by its failure an evidentiary hearing before an immi­ permanent resident status. In December 
to acknowledge the applicable cases, the gration judge. 1985, petitioner traveled to the United 
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States Consulate in Mexicofor an inter­

view on the immigrant visa, which was 
issued based on his marriage. Upon his 

return, however, peti tioner misrepre­

sented himself as a lawful permanent 

resident and was held up by immigration 

officials, to whom he admitted, under 

oath, that his marriage was a sham en­

tered into for immigration purposes. 
The INS consequently revoked his im­

migrant visa for fraud . After returning 

bnefly to Mexico, petitioner illegally 

reentered the United States. 
In 1986, Prieto divorced his first wife 

and remarried, once again to a United 

States citizen, who subsequently peti­
tioned for an immigrant visa on his 

behalf. In February 1988, Prieto rc­

rurned to the United States Consulate 
in Mexico for another visa interview 

This lime he was advised that he was 

excludable based on his earlier fraud and 
that he would have to obtain a waiver of 
such condition before he could be con­

sidered for an immigrant visa . Priem 

applied for the requisite waiver, but then 
attempted to reenter the United States 
before a decision had been made on the 

application. He was, accordingly denied 

formal admission, and only paroled into 

the United States for humanitarian rea ­

sons. The INS eventually denied his 

waiver application and instituted exclu­

sian proceedings. The II ultimately 

found Prieto excludable as an applicant 

foradmission without a valid immigrant 

visa and ordered him deported. A district 

court then enjoined the INS from de­
porting Prieto until it was determined 

whether he had made an "entry" into the 

Uruted States. INS appealed. 
In Boca-Prieto v. IN.,), 9S F.3d 1006 

(10th Cit 1996) , the Tenth Circuit held 

that the Pleuti doctnnc was not available 

to Baca-Prieto because he was not a 

permanent resident at the time he re­

turned to the United States in February 

1988 . In Rosenberg v. Pleuti , :\74 U .S. 

449 (1963), the Supreme Court held 

that a permanent resident alien who had 

taken abrief, casual, and innocentexcur­

sion to Mexico could not be subject to 

the consequences of an "entry" into the 
United States. 

The court also rejected Prieto 's argu­

rnent that his parole in the United Stales 
should not have subjected him to exciu­
sion proceedings, The court noted the 
long line of cases that have held that a 
physical entry through ordinary parole 
does not upgrade an alien's status from 
excludable to only deportable. 

District Court Dismisses Habeas C1uJl­
leuging Denial of Legalization, EVD, 
and Asylum, Where Ethiopian Na­
tional Arrived in u.s. as Stowaway in 
1980 

A s aptly observed by the court, 
"Waldci's immigration problems 

begin and end with his status 
as an entrant stowaway." Waldci, who 

arrived 111 the U.S. as a stowaway in 
1980, was denied asylum by the INS in 
1982. When the INS instituted exclu­
sion proceedings, WaJdci renewed his 
asylum claim, In 1984, BIAinapublish­

cd decision held that th e IJ lacked juris­
dict ion to consider an asylum claim filed 
by a stowaway. Waldei then became the 
beneficiary of EVD status, granted to 

Ethiop ians until 1988. As Evn ended, 
Waldei applied for amnesty under IRCA 
The Legalization Appeals Unit (LAU) 

denied his application because he had 
not nude an "entry." For the same rea­
son, the LAU also deni ed adiustmcnr 
under the EVD adiusuucnt program. 

In Walclei v. Il'l~S , _ F. Supp.---, 
1996 WL 520419 (ED. La. September 
13, 1996), the court found that it lacked 
jurisdiction to review the LAU decision 
because it could only be reviewed in the 
context of a review of a final order of 

deportation. Alternatively, the court 
found that the LAU properly held that 

WaJdei was statutorily ineligible for le­
galization and EVD adjustment because 
he had not made an "entry" in the u.s. 
Finally, the court rejected Waldei's argu­

ment that the INS should have been 
estopped from denying his asylum appli­

cation because it delayed its adjudication 
in light of an advisory opinion from the 
Department of State that he had a valid 

asylum claim. In the end , however, the 

court suggested that given the fact that 
Waldei has been in this country for over 
15 years, "this fact is considered 111 any 
future immigration proceedings mvolv­
ing Waldei." 

PENDING LITIGATION 
Court Finds That INS Can Seize Green 
Cards Pending Administrative Deter­
mination of Aliens' Status as Long as 
Aliens Are Provided with Temporary 
Document Showing LPR Status 

I 
n Herrera -Loa v, Trominsky, No. 

B-94-215 (S.D. Tex.), a class action, 
the district court found rhat the INS 

could seize the green cards ofclass mern­
bers pending a determination of their 

Wen status as long as INS provided 
temporary documents showing that the 
alien was a permanent resident, author­
izedto be employed, and the alien could 
renew the temporary document upon its 
expiration. Plaintiffs contended, among 
other matters, that the seizure of their 

green cards violated their rights and that 
the temporary card was inadequate. 

Class Action Challenges INS Removal 
uf Criminal Aliens Claiming That 
Class Members Should Have Been 
Warned They Could Have Been Re­
moved {rom the United Suues 

I 
n this class action, which appears 
frivolous on its face, plaintiffs, who 
are lawful permanent residents 

claim that their constitutional rights 
have been violated because the INS 
had not warned them of the con sc­
quences that their criminal convic­
tions would have on their ability to 
remain in the United States. In Jean­
Baptiste v. Reno, No. 96-CV·40n (ED . 
N .Y.), the plaintiffs claim that they had 
a vested property interest in their green 
cards and that their deportation would 
deprive them of this interest without due 
process of law. r;;w 
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