




ted a request: for asylum to the INS. Ifu
request: was denied on March 23, 1989, and
the INS commenced deportation pJ:OCeed­
ings. Hadjimehdigholi then renewed his re­

quest: for asylum. He resti.6ed that he had

served in the Iranian armed £0= from 1959
unw1986, Hewasanannytankofficerwuil
1965 when he t:ran5fetted to the air force and
=ined w become a pilot. He evenrually
became a fugbt instructor, a position he held

until he retired in 1986. In 1984, Had­
jimehdigholi was promoted to full colonel,

which was his rank at retirement. He received
monthly retirement pay until he left Iran in
1988. In 1963, as tank rommande(, he had
helped quell an uprising of followers of the
Ayatollah Khomeini, and ";as later com­
mended for his role in putting down the

revoiL After Kllomeini took power in 1979,

the generalwho had been in charge ofquell­
ing the 1963 revolt was executed. Had­
jinlehdigholi's military liewros ,,,ere

apparently never discovered by the new gov­
emment, and he remained in the military.

However, after an argument, his uncle had
threatened ro tell authorities about his sup­

pon ofthe Sbah.
When Hadjimehdigholileftlmnin i988,

he did not infonu the authorities ofhis inten­

cion to go ro the United States. Through
contaCtS in the passpon office he obtained a

Fpon which omitted any indication that
he was a retired military officer. This enabled

him to leave Iran without securing a special
exit pennit.

The BIA concluded that Hadjimehdig­

holi bad fuil.ed to esmblish that he has a
well-founded fear of persecution. The BIA
noted that despite his claimed opposition to
Khomeini and his mle in putting down the

\963 rebellion, 1iadjirnehdigholi "''<IS able to

remain in the mmtar)' following the Khome­

ini takeover in 1979, was able to retire from
the military in 1986, and received! military
retiremem pay. 111e BIA noted that his life
had never been threatened while in Iran, his

starus in the military remained unchanged
under the new regime, and he 'was allowed to

travel abroad.
The court found that substantial evidence

supported the BrA's finding that Had­
jinlehdigholi had &iled to provide. direct and
specific evidence of Etets that would suppon

a reasonable fear that he laced persecution on
account ofany ofthe grounds enumerated in

the Immigration and NationalityAct.

Nimh Circuit Faults BIA Methodology,
wukr INA § 212(c), in Classifting AU
Drug OjJimses as "Very Seri(}U$"

U
nder INA § 212(c), the Attorney
Genera! may gram,discrerionary re­

lief to aliens who have been con­
victed of certain crimes, and are legal
pennanent residenrs who have resided law-­
fully in the United States for seven years. In
exercising its discretion, the BIA balances the
social and humane fucrors favorable to the
alien again~t the adverse fucwrs that show
undesirability as a permanent resident. The
BlA 'requires someone convicted of a serious
drugoffense ro show"outstanding" equities in
order ro be given discretionary relief: As the
oflense becomes more serious, more cowlter­
balancing equities are requi.red before the BfA

will gmnt relid:
In ElJ'tml~Y v. 1lVS, 49 E3d 535 (9th Or.

1995), thecounfound rhatthe BIAhaderred

when it categorically characterized the drug
offense as "verr serious," and thereby required
EJtamly to make a showing of ~unusual" or

"outstanding" equities.
ElramJy had entered the United States on

a nonimmigrant student visa in 1976. In
1979, he married a United States citizerl and

became a la.wful permanent resident. During
his marriage he thad three children. In 1982,
ElramIy pleaded guilty in Florida to twO

count~ of unlawfully and knowinglys~
hashish. For this ollense, Elramly received a
90-day sentence, three years probation, and

a fine. The BlA found that Elramly had been
convicttd ofa very serious drug offense and
that although there ",;ere "substandal" equi­
ties in Elrnrniy's hisrol)~ they were ru:verthe­
less insufficientto tip the balance in Elramly's
favor.

In reversing the BfA, the court found that
in weighing the negative fuc-tors., the BIA

should have considered E1ramly's drug con­
viction on an individual basis tather than in

a blanket &shiOll. Rather than considering

the particular namre of Elramly's drug of­
fense, however, the BIA automatically treated
the offense as a "very serious dmg offense."

TItiswas an error, "Delivering $ IOO.OOworth

of hashish is not the same as conspiring to

disuibure $50,000 .,"OM of cocaine." TIle
court noted that the error was ofgreat conse­
quence because in the contexI of dllJg of­
fenses, overcoming the "outstanding"
equities requirement has proven to be an
ex:rremely difficult hurdle.

CourtHolds INS Cannot Be Compelled to
Enftrce Deportatifm beftre Alien Com­
pletes Prison Sentence

I
n 1988, the INS issued an otderofdepot­
ration against Larry David Walford, a

citizen ofthe United Kingdom, based on

his convictions on tv.'o crimes ofmoral turpi­

tude. TIle INS then filed a detainer with the

Colorado Department of Corrections, where
Walford was incarcerated, requesting reason­
able notice before his release. Walford then
went to coun complaining that the detainer

caused him to be subjected to an increased
securityclassification and preventedhim /Tom
panicipating in rehabilitation programs that
mightleadro his parole. He assened thareither
the INS should beforced to depon him or the
coun should "dismiss" the deportation order

and detainer.
In Wtl.fi»d It INS, 48 F.3d 477 (lOth elf.

1995), the coun held that the INS cannot be
compelled to enfurce the deportation accion
before Walford completes his custodial sen­
rence. The court fOund that Walford's con­
tentions that the deportation ordet and
detainer have prevented him from participar­
ing in prison programs that could lead to

parole did not constitute a due process viola­
tion.

Native of Lit/mania Denied Asybmz ill
Light ofChanges m/.CeAugust 1991 Faikd
CoupA1tempt in Seviet Union

G i.edriUS Leo Ka:z.Ia.uskas w.l5 born in
Lithuania in 1964. His father had

I been a dissident and political pris­

oner in Soviet labor camps, where he died in
1975. Kazlauskas was religious and resisted
patticipation in progr:ams sponsored. by the
Corwnunist Party. As a result, he "''3.5 ostra­
cized, harassed by his teachers and peers, and
prevented from advancing to the university.

Kazlaus~ came ro this country in 1980,
at the age of sixteen. Shonly dlereafter, he
developed a drinking problem. In 1983, he

was twice convicted of burglary. When the
INS began deportation proceedings against:
him in 1989, Kazlauskas applied for asy!lUll.
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An InunigrationJudgedenied his application
in light of the political changes In Lithuania.

The BIA adopted the Irs decision.
In Kadauskasv. INS, 46 F.3d902 (9thCir.

1995), the Ninth Circuit, in a split decision,
affinned the decision below. The contt found
that conditions in Lithuania had changed
dramacically since the August 1991 failed
coup in the Soviet Union. Since then, the
Ulhuaruan authorities bad fuUyassumed the
reigns of govemment, enacted numerous
law'S to protect individual rights, improved
the conditions ofLithuanians who had been
imprisoned during Soviet conwl, and dis­
continued many of the furmer Soviet prac­
tices of su.rveillance and control. There had
beenno reports ofconduct by theLidmaruan
authorities similar to the repressive and abu­
sive conduCt by furmer Soviet authorities.
Therefure, the court found! that there was no
likelihood of future persecution. The coun
also found thac the harassment and ostracism
Kazlauskas suffi:red in Limuania was nOl
"auocious" past persecution as to have war­

ranted a discretionary grant ofasyl",m.
In a dissenting opiJilion, Judge ~oonan

",,'Ould'haveround that the IJ did not properly
exercise his discretion to denyasylum because
he did not cofl!>ider all the f3!:tors &vorable
to K.ulauskas.

CourtFinds INSDistrictDirectorandBIA
Properly Denied Request for Stay ufDe­
portation

I
n IOJa1oj lJ. CAIe, 46 F.3d 828 (8th Cir.
1995), me court held that the INS Dis­
crict Director and the Board QfImmigra­

tion appeals had properly deniC!i a request fur
a smy ofdeponation pending the disposition
ofa motion to reopen and reconsider.

KhaJaj, who hadentereO the UnitedStates

as a' student in 1985, applied to the INS for
asyInm in 1988. Her application was denied
in 1989, and in 1990, the INS pbced her in
deportation proceedings. She again applied
for asylum. TIle Immigration Judge denied
her application. In 1992 me BIA dismissed
her appeal. Khalaj claitued that she never
received notice of the BlA decision. In Sep­
tember 1993, Khalaj went to the OmahaINS
District Office seeking an extension of her
employment authorization. A records check
showed the outstanding warrant of deporta­
oon, and she was aJ:TCSted. Khalaj then filed

an application for stay of deporuuion. She
also filed a request for a staywith the BIA, as

well as a motion to reopen and reconsider.Ju
Nt>vembec 1993, Khalaj married a lawful
resident alien.

On December 16, 1993,the INS District
Director denied the application fur a stay of
dep<ll·tarion. On January 12,1994, the BIA

also denied! Khalafs request for stay. Khalaj
next: went to the discrict court seeking habeas
corpus relief That court found that neither
the INS District Di!:ector nor the BIA had
abused their discretion in denial of Khalaj's

stay reqUCSL
The Eight Circuit Court of Appeals af­

firmed the decision of the lower court. The

court held thac a deoial of a stay request is

reviewed Wlder an abuse ofdiscretion stand­
ard. Abuse of discretion occurs if a decision
V\'aS withom rntional explanation, departs
from established policies, or invidiously dis­
criminates.against a particular rnce or group.
In this case, the courr fOWld that the INS
Distri~, Director gave reasons for his decision
as required by 8 C.ER. § 243.4, and his
decision did not lack a rational basis. The
court also concluded that me BIA did not
abuse its di.scn:tion in denying Khalafsappli­
cation ,for stay ofdeportation pending disp0­
sition ofher motion to reopen and reconsideI:
Here, the BIA found there was tittle likeli­

hood the motion to n:Opt'!ll and reconsider
would be grantedL The fact that the BIA did
not give more specific reasons for its denial of
Khalaj's applicacion for a stay did nor render
the denial without a rational basis. The coun
noted that no notice to Khalaj of the reasons
funhe discretionarydecision ~"'<IS required, in
contrast ro the regulations governing smys by
me district director, which require wriuen
notice ofspecific reasons for denial.

Ethnic Kurdand Citizen ofl1lrkeyDenied
Asylumwhere He CouldNotShowIrrs Past
PersecutUm Was Based on His Politieal
Opirtwn

I
n Ozdemir u INS, 46 E3d 6 (5m Cir.

1994), the FIfth Circuit affirmed a deci­
sion of the BIA denying asylum to a

:z6.year oldethnic Kwd, and citizen oITurkey.
Ozdemir had been arrested by Turkish police
March 16, 1992, after he had. participated in
a Kurdish anti-govemroent demonstration.
Thepolice detained him fur three days, during

which time they beat him on the soles of his
feet. The police interrogated him about his
participation in te1TOrist organizations.
Ozdemir testified that he was a member ofthe
TKP,an organi:zation that uses peaceful means
to combat d.i.scri.mination against Kurds, and
not a member ofthe PKK. a terrorist organi­
zation. The police rcleased Oz.demir, and he

p:uticipated in no funher demonstrations.
Nevertheless, the police twice questioned him
after terrorist incidents occurred in Istanbul.
Ozdemir left Tuckey on February 17, 1993,
and entered the United S= illegally.

The colUt agn:ed with the BIA that
Oz.d.emir had not su1rered past persecution
on account of political opinion. The record
showed that nwnerous terrorists incidents
occurred in Istanbul and that, consequendy,
the police were searching fur informacion
relating to these incidents. They did not in­
terrogate Ozdemir because hewas Knrdish or
because he wanted an end ro discrimination
against the Kurds. The police wen: searching
for information about rerrorist organizations.
Therefore, thecontt concluded that substan·
tiaI evidence existed to support the BIA con­
clusion ofno past persecution on account of
political opinion.

Qmrt Finds BfA Dcnwl ofArylum to Ap­
plicant Who HrulNotbtahlishedNation­
ality Was Not Supported by Substantial
Evidem:e

I
n Dukme u Il'lS, 46 F.3d 988 (10th Cir.
1995), the COntt reversed the BIAs find­
ing that Abd.i Dulane was ineligible for

asylum because he had &iled to establish his
nationalit}' The BIA had round that at d1ffe.r­
em rimes during his deportation proceedings,
Dulane had made a claim ofnationality hum

two countries, Ethiopia and Somalia. The
court~ the BIA finding that the BIA
had ignored the smrute, me record ofproceed­
ings, and JUndarnenml due process.. The court
fuund thac mere was no requirement in the
statute thatan asyInm applicant must establish
his nationaliIy. In this case, since Dulane was

a nomad from the Ogaden area, osrensibly in
Ethiopia, who bad fled ro Somalia, he could
have been confused as ro whether Somalia or
Ethiopia was his country ofnationality.

The contt also fuund that me BIA had
abused its discretion in denying Dulane's
motion ro reopen to apply for suspension of
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deportation. The BfA had determined that
Dulane had f.llled to satisfY the "extrel11e
haIdship" requirement. Thecourt found that
the BIA abused its discretion beawse it had
no t cumulatively considered all relev:lIlt evi­
d.ence on extreme Wship.

NEWU GATION

Chinese Natilmals Challenge INS [nUt'­
pmatitm of GTinese Student Protection
Act

I
n ChtVl, etd v. &w, etaL, No. 95-1650
(N.D. CA), a class of Chinese students

who entered the United stares without
inspection, admission, orparole,challenge the
INS interpretation that they are not eligible
for status adjustment under 'the Chinese Sm­
dent Protection Act (CSPA). Under the re·
cently amended adjustment ~1atute at INA §

245(i), INS can adjust the starns ofan alien
who has entered withom inspecrion. How­
ever, the INS has interpreted the statute as
applying to applieatioJlS filed on or after Oc­
tober 1, 1994. Chads application for adjust­
ment was filed befure that date.

PENDING U GAr'O

Class ActWn ChaJl£1lging INS No-Employ­
numt Conditions &gu!arWn

N
tttiond CelJrer fOr Immigntnts'
Riglm, Inc. et d t( IfIt'5, et aL, No.
83-7929 (CD. Cal.) is a class ac­

tion~t that was filed against the INS in
1983. The plaintiffi, who are represented! by
Peter A. Schey, challenge a regulation issued
by the INS in 1983 JTl3!dng a "no-employ­
mentconditions" the rule rather than the
exception for aliens released from amodywno

v.= not authorized (() work. In 1991, the
Supreme Court hdd that the INS' regulation
'W<I5valid on its face. .XeINS v, NatiollmCenter
fUr lmmigranJ1 Rights, bu., 502 U.S. 183
(1991). The Court also found that the regu­
lation was wholly wnsisrent with the estab­
lished concern ofimmigration Iawto preserve
jobs for American workers and thus was
squarely witllin the scope of the Anomey

Genera.l's starurory authority. The Court,
however, did not rule as to whether the regu­
lation was constitutional as applied to plain­
ti.Ifs. Subsequently, the INS moved to dismiss
the lawsuit. arguing principally that the regu-

larion had not been applied to anyone since
1983. On April 18, 1995, Judge Kenyon
denied the INS motion to dismiss two ofthe
six counts in the complaint. The judge also
pennittecl the pla.intiffi to file an amended
complaint. The parties are now engaged in
discovery.

Lawsuit Challenges INS Program to RE­
place Form 1-151, the Old Gree1t Card

I
n Espilldola et aL u nvs et d, No. CIV­
5-92-1871 (E.D. CaI.),anationwidedass
ofaliens clla1lenges the INS program that

requires Ja..vfuI, permanent .r:eo;{dent aliens

holding Form-151 (the green c;ud), to replace

it with Fonn 1-551, a more secure alien regis­
tration card. The district court hdd that INS
can charge a fcc to replace ,the old green card.
The claim ofwhether me INS properly calcu­
lated the fee has not yet been decided. The
parties are currently neguciating a settlement.

The green card replacement program
ended on .'vlarch 20, 1995. Howeo,.·er, on
Ma.cch 17,1995, the INS published a notice
in the Federal' Register extending the validity
ofthe old green cards until March 20, 1996.
TheappliLation fcc for obtaining rom 1-5S1
is currently $75.00. The We can bewa..ived for
dlOse a1'.iens who applyanddemonstratetbeir
digibiliuy fUr a fee wai'lct Additional infor­
mation can be obtained by calling the INS
toll-f'rce at 1-800-755-0777.

Califin'hia Lawmit C1JaIlmges INS Poli­
cies and PraeNces in Adjudicating Appli­
catio11S /01' Empwyment AutlJ017zatWn
Filed byAsyblm Applicants. .

I
n Turdos u Rmo, No. 94-5220 (CD.
Cal.), is a class action lawsuit, filed in
California by the American Civil liber­

ties Union, and the National Immigmion
Lawcenrer,chaIlengingprincipally''thef.illure
of the INS to issue timely and continuous

employment authorization to asyIlUn appli­
cants as cequi.red by federal regulations.'·

Class Action ChaIlmges INS Practke in
Document FriUld Proceedin~

I
n Waltenu ReI1Q; No. C<)4..1204 (WD.
WA), p'lainciffi challenge INS practices
in doa.unem fraud proceedings brought

under- § 274(c) of the INA. Plaintiffi claim
that in implementing the documem fraud
provision, the INS has instituted unconstitu­
tional policies and procedures. TIle court de­

njed the govemmcnt~~ motion'to dismiss.

FAIR Challenges Parole ofCubans into the
United States

I
n Frderati071 fUr American Immigration
.&fimn, hu. (FAIR) v. &w, No.
94C\!02459, a lawsuit filed in the Dis­

trict Court for the District of Colwnbia, the
plaintiff clai.ms that the Attomey General is
proposing to take unlawful actions to imple­
ment the migration agreement concluded be-­
tween Cuba and the United States on

September 9, 1994. Specifical1)~ FAIR con­
tends that the Attorney Genera.l's proposal to

parole inadmlssible Cubans into the United
States violates various provisions ofthe Imm.i­
gration and NationalityAct. t..:!:.'

"&>110>- litiganim v"msd. Office if ImmigmtiJ.,n LitWtti<m,
Civil DWisWn. u.s. Dtpam_ offustia; AdJ'IlI<1 1-'r'1f-.;
G....-g<>'''''", Uni,'rniI;r lAw en- .,."., "".10,' "''P=' I7y tk
ami"" ,II" ;Jot'u~~ the view. oftk £kp«rtJn<l/f if'fustia.
1nt mjinm4!ion appanng in this <rJmnn it tp=tli:u:d ami

slxndd '10' burm.,;J.mJas"""bsmuuforprofi>sifftw!wJtttWia
in 'J'<'rifi<si1=Jimtt

.'ATE', ,~

19JhA.nnualNafii?milJ-egtl1.
Conference on Ifflmfg'fatWn ami

Refugee.llNiQ,J

March 28-29,1996
Washington, DC

inforrnalioR,

>~~667-4598- I
:~~~~_I
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