








An Immigratien Judge denied hisapplicaden
in light of the political changes in Lithuania.
The BIA adopted the IJ’s decision.

In Kazlauskas v. INS 46 E3d 902 (9th Cir.
1995), the Ninth Circuit, in a split decision,
affirmed the decision below: The court found
that conditions in Lithuania had changed
dramarically since the August 1991 failed
coup in the Soviet Union. Since then, the
Lithuanian authorities had fully assumed the
reigns of government, enacted numerous
laws to protect individual rights, improved
the conditions of Lithuanians who had been
imprisoned during Soviet control. and dis-
continued many of the former Soviet prac-
tices of surveillance and control. There had
been no reports of conduct by the Lithuanian
authorites similar to the repressive and abu-
sive conduct by former Soviet authorities,
Therefore, the court found that there was no
likeliheod of future persecution. The court
also found that the harassment and ostracism
Kazauskas suffered in Lithuania was not
“atrocious” past persecution as to have war-
ranted a discretionary grant of asylum.

In a dissenting opinion, Judge Noonan
would have found thar the I] did not properly
exercise his discretion to deny asylum becanse
he did not consider all the factors favorable
to Kazlanskas.

Court Finds INS District Director and BIA

Properly Denied Request for Stay of De- |

portation
n Khalaj v. Cole, 46 E3d 828 (8th Cir.
Il995), the court held that the INS Dis-
wict Director and the Board of Immigra-
tion appeals had properly denied a request for
a stay of deportation pending the disposition
of a motion to reopen and reconsider.
Khalaj, who had entered the United States
as a student in 19835, applied to the INS for
asylum in 1988. Her application was denied
in 1989, and in 1990, the INS placed her in
deportation proceedings. She again applied
for asylum. The Immigration Judge denied
her applicadon. In 1992 the BIA dismissed
her appeal. Khalaj claimed that she never
received notce of the BIA decision. In Sep-
tember 1993, Kbalaj went to the Omaha INS
District Office seeking an extension of her
employment authorizadion. A records check
showed the outstanding warrant of deporta-
don, and she was arrested. Khalaj then filed
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an application for stay of depormation. She
also filed a request for a stay with the BIA, as
well as a motion t reopen and reconsidet. In
November 1993, Khalaj married a lawhul
resident alien,

On December 16, 1993,the INS District
Director denied the application for a stay of
deportation. On January 12, 1994, the BIA
also denied Khalaj's request for stay. Khalaj
nextwent to the district court seeking habeas
corpus relief. That court found that neither
the INS District Director nor the BIA had
abused their discreton in denial of Khalaj’s
St2y JEquUESt.

The Eight Circuit Court of Appeals af-
firmed the decision of the lower court. The
court held that a denial of a stay request is
reviewed under an abuse of discretion stand-
ard. Abuse of discretion occurs if a decision
was without ratonal explanation, departs
from established poicies, or invidiously dis-
criminates against a particular race or group.
In this case, the court found that the INS
District Director gave reasons for his decision
as required by 8 C.ER. § 243.4, and his
decision did not lack a rational basis, The
court also concluded that the BIA did not
abuse its discrerion in denying Khalaf's appli-
cation for stay of deportation pending dispo-
sition of her morion to reopen and reconsider
Here, the BIA found there was litde likeli-
hood the motion to reopen and reconsider

would be granted. The fact that the BIA did |

not give more specific reasons for its denial of
Khalaj’s application for a stay did nor render
the denial without a ratonal basis. The court
noted that no notice to Khalaj of the reasons
for the discretionary decision was required, in
contrast to the regulations governing stays by
the district director, which require written

notice of specific reasons for denial.

Ethnic Kurd and Citizen of Tierkey Denied
Asylum where He Could Not Show His Past
Persecution Was Based on His Political
Opinion

n Ozdemir v INS 46 E3d 6 (5th Cic
Il994), the Fifth Circuit affirmed a deci-

sion of the BIA denying asylum to a
26-year old ethnic Kurd, and citizen of Turkey.
Ozdemir had been arrested by Tiarkish police
March 16, 1992, after he had participated in
a Kurdish anti-government demonstration.
The police detained him for three days, during

which time they beat him on the soles of his
feet. The police interrogated bim abour his
participation in  werrorist organizations.
Ozdemir testified that he was a member of the
TKE an organization that uses peacefol means
1o combat discrimination against Kurds, and
not a member of the PKK, a terrorist organi-
zaton. The police released Ozdemir, and he
participated in no further demonstrations.
Nevertheless, the police twice questioned him
after terrorist incidents occurred in Istanbul.
Ozdemir feft Turkey on February 17, 1993,
and entered the United States illegally.

The court agreed with the BIA that
Qzdemir had not suffered past persecution
on account of political opinion. The record
showed that numerous terrorists incidents
occurred in Istanbul and that, consequently,
the police were searching for information
relating to these incidents. They did not in-
terrogate Ozdemir because he was Kurdish or
because he wanted an end to discriminarion
against the Kurds. The police were searching
for information about terrorist organizations.
Therefose, the conrt concluded that substan-
tial evidence existed to support the BIA con-
clusion of no past persecution on account of
potitical opinion.

Court Finds BIA Denial of Asylum to Ap-
plicant Who Had Not Established Nation-
ality Was Not Supported by Substantial
Evidence

n Dudane v INS 46 £3d 988 (10th Ciz
11995}, the court reversed the BIAS find-

ing that Abdi Dulane was ineligible for
asylum because he had failed to establish his
nationality: The BIA had found thatat differ-
ent times during his deportation proceedings,
Dulane had made a claim of natonality from
two countries, Ethiopia and Somalia. The
court reversed the BIA finding thar the BIA
had ignored the satute, the record of proceed-
ings, and fundamental due process. The court
found that there was no requirement in the
statute thatan asylum applicant must establish
his nadonality: In this case, since Dulane was
anomad from the Ogaden aren, ostensibly in
Ethiopia, who had fled to Somalia, he could
have been confused as to whether Sosnalia or
Ethiopia was his country of nadonality.

The court also found that the BIA had
abused its discretion in denying Dulane’s
motion to reopen to apply for suspension of
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deportation. The BIA had determined that
Dulane had failed o sadsfy the “extreme
hardship” requirement. The court found that
the BIA abused its discretion because it had
not cumudatively considered all relevant evi-
dence on extreme hardship.

NEW LITIGATION

Chinese Nationals Challenge INS Inter-
pretation. of Chinese Student Protection
Act

n Chan, et . v Reno, et al, No. 95-1630

(N.D. CA.), a class of Chinese students

who entered the United states without
inspection, admission, or parole, challenge the
INS intecpretation thac they are not eligible
for status adjustment under the Chinese Stu-
dent Protection Act (CSPA). Under the re-
cently amended adjustment statute at INA §
245(i), INS can adjust the status of an alien
who has entered without inspection. How-
ever, the INS has interpreted the statute as
applying to applicadons filed on or after Oc-
tober 1, 1994. Chan’s application for adjust-
ment was filed before that date,

PENDING LITIGATION

Class Action Challenging INS No-Employ-
ment Conditions Regulation
ational  Center  for Bnmigants
NRz:gﬁm, b et al. v INS, et al, No,
83-7929 (C.D. Cal.) is a class ac-
ton lawsuit that was filed against the INS in
1983. The plaintiffs, who are represented by
Peter A. Schey, challenge a regulation issued
by the INS in 1983 making 2 “no-employ-
ment conditions” the rule rather than the
exception foraliens released from custodywho
were not authosized to words. In 1991, the
Supreme Court held that the INS’ regulation
wasvalid on its face. See INS v National Center
for brmigrantd Rights Inc,, 502 US. 183
{1991). The Court also found that the regu-
lation was wholly consistent with the estab-
lished concern of immigradon law to preserve
jobs for American workers and thus was
squarely within the scope of the Attomey
General’s statutory anthority. The Court,
however, did not rule as to whether the regu-
lation was constitutional as applied to plain-
tiffs. Subsequendy, the INS moved w dismiss
| the lassuit, arguing principally thart the regu-
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fation had not been applied 1o anyone since
1983. On April 18, 1995, Judge Kenyon
denied the INS motion to dismiss two of the
six counts i the complaint. The judge also
permitted the plaintffs w file an amended
complaint. The parties are now engaged in
discovery:
Lawsuit Challenges INS Program to Re-
place Form I-151, the Old Green Card

n Espindola et @l v INS et al., No. CIV-
IS—92—1871 {E.D. Cal.),anationwideclass

of aliens challenges the INS program that
requires lawful, permanent resident aliens
holding Form-151 (the green card), 1o replace
it with Form [-551, a more secure alien regis-
tration card. The district court held that INS
can charge 2 fee to replace the old green card.
The claim of whether the INS properdy calcu-
lated the fee has not yet been decided. The
parties are currently negotiating a settlement,

The green card replacement program

ended on March 20, 1995, However, on
Macch 17, 1995, the INS published a notice
in the Federal Register extending the validity
of the old green cards until March 20, 1996.
The application fee for obmining Foan I-551
is currently $75.00. The fee can be waived for
those aliens who apply and demonstrare their
dligibility for a fee waiver. Additional infor-
mation can be obtained by calling the INS
toll-free at 1-800-755-0777.

California Lawsuit Challenges INS Poli-
cies and Practices in Adjudicating Appli-
cations for Employment Authorization
Filed by Asylum Applicants. '

n Turcios v Rena, No. 94-5220 (C.D.
ICal.), is 2 class action lawsuit, filed in

California by the American Civil Liber-
ties Union, and the Natiopal Immigration
Lawcenter, challenging principally “the failure
of the INS to issue timely and continuous
employment anthorization to asylum appli-
cants as required by federal regulations,”
Class Action Challenges INS Practice in
Document Fraud Proceedings

n Walters ¢ Renog, No. C94-1204 (WD,

WA.), plainciffs challenge INS practices

in document fraud proceedings brought
under § 274(c) of the INA. Plaintiffs claim
that in implementing the document fraud
provision, the INS has instituted unconstim-
tonal policies and procedures. The court de-
nied the government’s motion to dismiss.

EAIR Challenges Purole of Cubans into the
United States

n Federtion for American bromigration

Reform, I, (FAIR) u Rems, No.

94CV02459, a tawsuit filed in the Dis-
trict Court for the District of Columbia, the
plaindff claims chat the Attomey General is
proposing to take unlawful actions to imple-
ment the migration agreement concluded be-
tween Cuba aod the United States on |
September 9, 1994. Spedifically, FAIR con-
tends that the Artorney General’s proposal o
parole inadmissible Cubans into the United
States violates various provisions of the Immi-
gration and Nationality Act. 425

“Sensor Litigation Connsel, Office of Brmignation Litigation,
Civil Division, UL Departininy of fusice; Adpeict Frofissor,
Crmngetinent Linipersity Law Center. The wtirtus expresed by the
auathor e ot swcesardy the views of the Departineny of fustice.
The mifnmazion agpearing in this colomn i genenilived and
showdd not be idered as asubsttnae 7 fessignit logid advice

o o
v specific sitaztions
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