
unaccompanied minor Cubans had 
beenparoledor would beparoledinto 
the United States,The court hdd that 
the Executive had the power to draw 
distinctions amongaliens based on na­
tionality, and that aliens could be ex­
cluded on grounds that might be 
"suspect under domestic legislation." 
The court found that the Anorney 

Generalhad legitimate reasons forex­

ercising herdiscretiongiven the differ­
ent political climates in Haiti and in 

Cuba. The court concluded, based on 
prior precedents, that "aliens outside 
the United States, cannot claim right 
to enter or beparoledintothe United 
Stares basedon the Constitution." 

The courtalso rejecrcd claims of/ega! 
organizations that they had a first 
Amendment right to freedom ofassocia­
cion with the migrants and Jiee speech 
such thatthegovcrnment hadtoprovide 
the lawyers withaccess to the migrants 
whorequestedcounsel.The courtround 
that a right to associate for purposeof 
engaging inlitigation ispredicated upon 
the existence of a legal claim. However, 
since in this case the migrants had no 
Statutory or consdnuional claims, it 
would not only be improper but also 
nonsensical for the attorneys to have 
access tothe migrantS forthepurpose of 
advising themof their legal rights. 

Finally, the court denied the legal 
organizations claim that their First 
Amendment rights had been violated 
because the governmentrefused to dis­
close me identities of the Haitian mi­
grants at Guanranamo Bay. 

In its conclusion, the court ob­
served that while the migrants are 
without legal righr.; cognizable in the 
courts of the United States, "theyare 
nonetheless beneficiaries oftheArneri­
can traditionofhumanitarian concern 

and conduct. In the COntext of the 
refugees world of today (e.g., Bosma 
and Rwanda) this issignificant." 

Ninth Circuit En Bam: Holds That 

Attorney General fins theAuthority 

to umtmue Detention of Exclud­
able Marie! Cuban Who W4f Or­
dered Excluded and Deported in 
1985 

IMMIGRATION 
LITIGATION 
UPDATE- - - ­
by Francesco Isgro * 

RULINGS FR At THE 

Supreme Court Declines to Review 
[urisdictional Q!nstion Involving 

Scope ofHabeas &liefAvailable to 

Aliens Ordered Deported 

The Supreme Court declined 
to review a court of appeals' 

decision regarding the scope 
of habeas review available to aliens or­

dered deponed, even though the So­

licitorGeneral had acquiesced to the 

petitionforcertiorari. In Gaidviz-Ml'd­
ina v. iVooten, 27 F.3d 487 (lOth Cir, 

1994) (reponed in the last issue of 

lvfW'), (heCOUll heldt113tan alien who 

was held "in custody" could not chal­
lenge the merits of a final order of 

deportation in a district court by way 
ofa habeas petitionbecause theproper 
court was the court of appeals, There 

isa splitin the circuits as to the proper 

interpretation ofthejurisdicrionalstat­

ute in section 106 of the Immigration 

and NationalityAct. 

Eleventh CircuitDismisses Lawsuits 
Fikd by Cuban andHaitiml Mi­
granu Who Have Been Provided 
Safe Haoen in Guantanamo Bay, 
Cuba, and in Panama 

The Eleventh Circuit in a 

sweeping opinion. rejected all 
claims filed against me gov­

ernmentbyCubansand Haitianswho 

have been provided safe haven in 

Guantanamo Bay, Cuba, and in Pan­
ama. Cuban American BarAssociation. 

Inc. u ClJristvpher; _F.3d_ (II thCir, 

Jan. 18, 1995). The court also rejected 

the claims of legal organizations who 

had sought to have access to the mi­

grants. 
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The court heldthat Cuban or Hai­

tianmigrantsin safe havenoutsidethe 

physical borderofme UnitedStatesdo 
not have any cognizable statutory or 

constitutional righLl. The court re­

jected plaintiff's argument that the 
leased military bases abroad are the 

li.mctional equivalent of land borders 

or ports of entry of the United States. 
The coutt also rejected the argurnen t 

that the immigration Statute and me 
Ll.S, constitutionappliedextraterrito­

rially. The COUtt noted that it had re­

jected the same argument in Haitian 
RefUgee Centerr. Bakel; 953E2d1498 
(II th Gr.), em. denied, 112 S.Ct. 
1245 (1992). In that case, the court 

had found that interdicted Haitians 

had no substantive rights under the 
Irnrnigrarion and NationalityAct, the 

1967 United Nations Protocol, or in­
temationallaw. Therefore, concluded 
the COUtt, the claims asserted by the 
Cuban and Haitian migrants "con­
tinue to be untenable." 

The court also rejected plaimiffar­

gumem that they had a due process 
rightto obtainand communicatewith 
legal counsel of their choice regarding 
asylum application orparole. Thccoutt 
found that the migrants did not have a 

protectahle liberty or propertyinterest. 

It said that "providing safe haven resi­

dency isa gratuitous humanitarian act 
whichdoesnot in anywaycreate even 
[aI putarive liberty interest," 

Haitian migrants who were unac­
companied minors had also asserted 

statutoryand constitutionalequalpro­

tection claims to be paroled into the 
United States on the same basis that 
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I
n l 989, Barrera,aMarielCubanwhohad 
beenparoledinto theUnitedStares,filed 
a petition for habeas corpus challenging 

his continuing detention pending. His re­

moval from the United States has not been 
possible because neitherCuba, nor any other 

COUntry, has been willing to aOO1't him. In 
October 7, 1993. a district COUrt orderedthe 
government to parole Barrera to a halfway 
houseunlesstheAttorney Generalcouldshow 
that hisdeportationwasimminent. The gov­
ernment appealed. In a 2-1 decision, the 
Ninth Circuit affirmed. findingthar Barrera's 

nearly nine-year irrunigr;uion detention con-
o sriruted"punishment incontravention ofthe 

i Filth and Sixth Amendments, and exceeded 
the Anomey General's authority under the 
Immigration and NationalityAct. The gov­
ernment then petitioned the COUrt to rehear 
the caseen bane. The en bane court reversed 

(I L- I) thedisrrict court. Barrcra-Echauarna u 
Rison, _ E3d_ (9th Cir.Jan. 1l , 1995). 

First, the court held that the Artorncy 

General had the statutory authority to detain 

indefinitely an undeportable, excludablealien 

sud! as Barrera. The coun found significant 

the &cr that Congress lOr at least lOUT decades 

has been aware of instances of long-termde­
rention of excludable aliens. but hOI.'> not 
changed me law. The court pointed to the 

hunouscaseofSChdUgfmessy u M=i..'345U.S. 
206(J 953),wheretheSupremeCourt upheld 
the detention of an excludable alien on Ellis 
Island, and to the various immigration hear­
ings relating to the detention of excludable 
Cuban aliens. 

Second, theCOUrt heldthat Barrerasdeten­
tion was constitutional because an alien seek­
ing inirial admission to the United States 
requests a privilege and has no constitutional 
right~ regarding his application. Quoting 
fiom [{lUlUff lot Schaughnessy. 338 U.S. 537, 
544 (1 950). thecourtsaid"whatever the pro­
cedure authorized. by Congress is, it is due 
process as fu as an alien denied entry is con­
cerned." The courtwenton 1Onore thatwhile 

excludable aliensmightenjoycertainsubsran­

liveconstitutional rights such as to be free of 

gross physical abuse at the hands of federal 
officials, theyhad noconstitutionalrightto be 

I free ITom detention. The court declined to 
distinguishthe casehom Meui. 

Finally, thecourtconcludedthai mealien's 

detentiondid not violate any ruleof interne­

tionallawenforceable bythecourtagainst the 
United Stares government. The court noted 
thatevenifBarreriscontinueddetention vio­
lated rules of international law, they were 
displaced by domesticlaw, which authorized 
thedetentionofexcludablealiensconvictedof 
aggravated felonies. 

Claimsftr Arylum by Iranian Women Who 
RefUse UJAdhere UJ Fundamentalist Mos­
lem DoctrineMade Easier by Nmth Cirrnit 

Ruling 

The Ninth Circuit, in a significant 
ruling, made it easier for Iranian 
women who refuse to conform to 

fimdamentalisc Moslem doctrine to obtain 
asylum in the United States. Fish~v. INS, 37 
E3d 1371 (9th Cir. 1994). 

Saideh Fisher and herson leftIran in 1984 
because of threeincidents. The first occurred 
when she attendeda party at a male lTiend's 
houseduring whichshe observed her host in 
bathing attire. The neighbors notified agents 
of me Khomeinigovernment. who upon ar­

riving at the house, handcuffed Fisher and 
then detained her at the local Comite. Fisher 

wasquestionedtherelOr severalhoursaridwas 

told that being in the presence of a man 
dressed in bathingattirewas"incorrect." A~ a 
result of this encounter, Fisher suffered /Tom 
amnesia and "nerves." Fisher saw a psychia­
trist, who gave her medication. Fisher did not 
return to berjobasateacher forseveral months 
afier this incident because she was Incapaci­
tated. 'When she did return, the school fired 
her. 

A tev" mouth s after the "swimming inci­

denr." Fisher was stopped on the street and 
ordered at gunpoint into a car by fourgovern­
mentagents. Shewas stoppedbecause shehad 
len- some strands of hail' outside her veil or 
c!wlvr, which the Iranian regime requires all 
women to wear; Once shewas in theircar, the 
agents told her that thiswas nora propet way 
to appear on the streets. The agen~ warned 
Fisher to cover her hairand told herthat ifshe 
appeared that wayan the meets again, she 
would besubjectto questioning and possible 
arrest. The agents then droveher home. 

The third incident occurred JUSt before 
Fisher's departure. Government agents 

searched her house. Before leaving. they told 
Fisher that theyhadbeen informedthat peo­
ple who were against the Khomcini regime 
werevisiting her house. They advised Fisher 

that, iftherewerefurthercomings and goings,l 
sheshould infonn the authorities. Fisherbe­
lieved they were searching for people con­
nected tohersister's husband,whowasagainst 

the regime aridwas in prison at the time. 
Mer leaving Iran, Fisher spent three 

months in Gennany. On April 30, 1984, 
Fisherlegally entered the United Stares on a 
"fiance" visa. Fisher did not, however, wed her 
fiarlcc. On August 4, 1984, she married a 

UnitedStatescitizen. They divorced. in 1987. 
Mer the INS instituted deportation pro­

ceedings in 1986,.Fisher applied for asylum 
and withholdingof deportation. She argued 

that her arrest for viewing her friend in a 
barbingsuir and herdetentionforalJowingher 
hairto becomevisihle indicated that "she [had 
beenJ harassed for refusing to adhere to the 
regime's fundamentalist Moslem doctrines." 

She claimed that she possessed belielS that 
were at odds with those espoused by the 

Khomeini regime, and thai the incidents 
demonstrated that the. government "was at­
tempting to eradicate [her beliefs] through 
violence." Consequently.Fisher reasoned mat 

it waslikely that she wouldsuffer persecution 
upon returning to Iran on account of those 

beliefs "whether considered as politicalor re­

ligious." 
The Boardof Immigration Appeals (BW 

rejected her arguments. The BIA noted that 
herdetentionshadbeenverybriefand resulted 
fromtransgressing requirements thatwereap­
plicable to "all women in Iran." Focusing on 
the rrearment Fisher actuallyreceived, theB]A 

concludedthat "[wlhile theserules may seem 
harsh by United States standards, wecannot 
saythat theyrise to the level of persecution." 

The Ninth CircuitlOund the BIAs reason­
ing deficient. The court fOund that the BlA 
haderredin failing to considerwhetherFisher 
might suffer harm that rises to the level of 
persecution ror future noncompliance with 
the moral codes, It noted that rherewas sig­

nificant evidence that severe sanctions can 

resulthom noncompliance with the Iranian 
ultraconservative laws. which we term the 
"moral codes." How these moral codes are 

enforcedcandemonstrateporenrial forperse­
cution. The court noted that incarceration is 
not the only penaltyfaced bya.woman who 

faili to comply with The practice of veiling, 
known as hejab. Th e court found that the 

threats to life or Iiberry described in these 
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reporrs clearly can rise co the level of 
"persecurion." The court told the BlA 
coconsider closelyevidence ofcurrent 

enforcement practicesin Iran in evalu­
ating Fishers claim. 

The court also round that in con ­

sidering whether Fisher's experience; 

with the enforcement of the moral 
codesrose to the levelofpersecution," 
me BlA was ,",rang in implying thar 
persecution must be evaluated solely 
on me basis of me physical sanction 
(for instance, prolonged imprison­
menr, lashes with a whip, or other 
directfonns of torture)imposedby the 
lraruan regime. The court held mar 
when a person wirh religious vi ews 

different fium those espoused by a 
religious regimeisrequired co conform 
co, or ispunishedfor fai ling to comply 
with, bn chat fimdamentally are ab­
horrent to that persons deeply held 
religious convictions, me resulting an­
guish should be considered in deter­
mining whether the authorities have 
engaged in "extreme conduct" that is 
"tan tamou nt (0 persecution." 

Moreover, the court found that 

since a person can violate the moral 
codes inadvertently Fisher did not 
have ro show that if returned co han 

she willtakeconscious stepsto vi olate 

the moralcodes. 
Firully,the court held that enforce ­

menr of the moral codes can remit in 
persecution on account of religion. 
The court noted that themere factthat 
a generally applicablelaw 'l ft (:ct~ a par­
ticular religious group more harshly 
than it alfec~ the general population 
will not, of COUl1>e, establishme requi­
site'motiveofrhepersecutor; However, 

if the evidence establishes rhar one of 
me reasons tor the existence and en­
forcement ofagenerally applicable law 
iscooppress thosewith minority relig­
iousviews, the existence of the neces­
sary motive is clear. Consequently, 
Fisher may demonstrate persecution 
on account of rdigion. 

Palestinian Born in Saudi Arabia 

Not Eligible ftr Asylum Based on 
Discriminatory Treatment Tbai Is 
Imp osed on AllN on-Saudis 
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E
lians JosephFaddoul, of Pales­
nnian ancestry, was born and 
raised in SaudiArabia, He was 

not eligibleto receive Saudicitizenship 
because Saudi law grantS citizenship 
solely on thebasis onancestry. Faddoul 
was unable to obtain a Saudi passport 
but wasallowed to travel with a Leba­

nese travel document known as a lais­
sez-pass« Faddoul last entered the 
UnitedStatesin 1984 asa nonimmi­
grant studen t, but he ceased mending 
classes in May1985. He wasevenrually 
placedin deportation proceedingsand 

he applied for asylum. 
faddoulclaimedthat ifreturned to 

Saudi Arabia, he would face persecu­

tion because me govenunent severely 
resrncted the righrs of Palestinians. In 
particular, S,lUJi law lorhade all non­

Saudis from owningpropertyor busi­
nesses, attending certain schools, and 
marrying Saudis. Non-Saudis were 
also prohibired from traveling within 
SaudiArabia without written pcrrnis­

sian and were only permitted to re­
main in the COUntry so long as they 
weresponsoredbyaSaudiemployeror 

received derivative sponsorship 

. through theirparents' employment. In 

addition, Faddoul claimed that Saudi 
Arabiawould likely prohibit him from 

returningat allbecause his reentryvisa 

had expired and he could no longer 
receive derivative sponsorship due (0 

his age. He speculated that were he [0 

return to Saudi Arabia without a visa, 
he could face imprisonrnenr, 

The IJ denied Faddoul~ reques t~ 

for :lS}'!um or withholdingof deporta­
tion. finding that me discriminatory 
treatment thar Palestinians, as non­
Saudis, receive in SaudiArabia did not 
constitute persecution. The BlA af­
firmed the ITs decision. 

In Faddaulv.INS.37 E3d 185 (5rh 
Cir, 1994) the court agreed wi th the 
finding that Faddcul had not estab­
lished that the reared p<:rsecunon was 

on accountofh israce, religion, narion­

ality or other protected characteristic. 
The COUrt noted that there was no 

evidence chat the Saudi government 
had ever arrested, detained, inrerro­

any way. The court found that while 
Saudi Arabia obviously denies Pales­
tinianscertain rightsenjoyed bySaudi 
citizens, the govenunent does not sin­
gleOUt Palestinians for such discrimi­
natory treatment, Saudi law grants 

citizenship based solely on ancestry
 
(jussanguinis). Thus, children born of
 
Saudi parents automatically receive
 
Saudicitizenship whilethe children of
 
all non-Saudis, regardless of theirplace
 
ofbinh, do not. T hecourt said that to
 
find persccurion under thesecircum­

Stances wouldrequireafindingthat jus
 
sanguinis is persecution per 5<:. The
 
court declined to do so because it
 

found that the decision to bestow or
 
deny citizenship is deeply rooted in
 
national sovereignty and must be left
 
to the individual nations discretion.
 

Similarly, the court found that the
 

particular restrictions Saudi Arabia
 
places on the rights of Palestinians and
 
other non-Saudis also Ell! co manifest
 
the kind of persecution envisioned in
 
the INA A nation's right to control
 
access to irs borders is central to its
 

sovereignty. For this reason, allnations
 
are entitled to place entr), and travel
 
restrictions on aiiem without {hereby
 
being deemed to have persecuted
 
them.Neither do governmentpolicies
 
denying access to certain schools
 
amount ro persecution.
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Ninth Circuit Holds Valid Regula­

tion BoningAsylum to Aliens Con­


uicted.ofParticlIlnrlySerUJUs Crimes
 
II Komarenko lJ. INS, 35 DJ 432
 
(9th Gr. 1994), the Ninth Circuit
 
rejected the aliens challenge that
 

the regulation barring a grant of asy­


lum to an applicant convicted of par­


ricularly serioUSclimeswasultra vires.
 
The court also rejected an equal pro­

tection challenge to the BlA's finding 
that§ 2 12(c) ofthe INA isunavailable 
to aliens who havebeen convictedof a 
weapons offense. 

Komarenko, a Soviet citizen who 
bad been convicted of assault with a 

deadlyweapon, sought asylum, with­
holding of deportation and § 212(c) 

relief: The B1A found that he was in­
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eligible for any relief. In his appeal, 

Komarenko argued the denial of § 212(c) 

reliefdenied him equal protectionunder the 

Due Process Clauseof the Fifih Amendment. 

The court rejected hisargument, findingthat 

the deportationprovision against alienscon­

victed for firearm s charges was not substan­

tial ly identical to the exclusion provision for 

rnoral rurpirudc, 
The court also found that [he Artomey 

General couldexercise herdiscretion bydeny­

ing asylum to allaliens convicted of aparticu­

larly serious crime.The courtnotedthestatute 

merely stares that «the alien may be granted 

asylum in the discretion of theAttorneyGen­

eral... . It, therefore, does not preclude the 

AttorneyGeneral fTom exercising thisdiscre­
tion bypromulgating reasonable regulations 

applicable to partirularly dangerous or unde­

sirable classes of aliens. " 

Court' Finds Sttt/anese \Vho Lived UI 
United Arab EmiraJ:es fir Many Years to 

Have BeenFirmly"Resettled and Thereftre 

lne/.igihlefur&ylum 

I

n .Abdd!Ja U INS, _F.3d_ (10th Cir.
 

1995) thecourt affirmed adecision ofthe 

BIA finding that Abdalla, a native and 

citizen of Sudan, VI as ineligible for asylum 

because he had been finnly resettled in the 

United Arab Emirates (UAE). According to 

the evidence, Abdalla had lived for some 

twentyyear; in the UAE. for which he pos­
sessed a "residence" visa/permit, prior to en­

tering[heUnited States. The court noted that 

under the regulations. the onus was on Ab­
dalla to prove that his extended, officially 

sanctioned stayin the UAE didnotconstitute 

a firm resettlement . Abdalla did nor meet this 

evidentiary ob:ig<l tion. Th e court found rhar 

the record disclosed additional circuIll SI<Ull CS, 

particularly the existence oflongsrandingand 

significant family tiel in the UAE. supporting 

the B~~ finding of finn resettlement. 111e 

courr also rejected Ahdaila's challengc ro the 

regulation mandatingdenialofasylum where 

an alien hasbeen firmly resettled, for failureto 

haveraised the issue before the BrA 

PENDING LITIGA710 

Lasosuit Challenges INS Program to Re­

place1-151, the "Old Green Card" 

I

n EspindJJlil d al. v. INS t1 al , No. CN­

S-92-]871 (E.0 .Cal.),a nationwideclass 
ofaliens challenges the1]\"5 programthat 

requires lawful, permanenr resident aliens 
holding Form 1-151 (the "green card"), to 
replace itwith Form1-551,amoresecurealien 
registration card. The district court held chat 
rhc INS can charge a fes to replace the old 
green card, The claim of whether the INS 
properly calculated the fee has not yet been 
decided. 

On. September 14, 1994, INS publisheda 
notice in the Federal Register char extended 
the validity of theoldgreenG1Ids until March 
20, \995. The application fee for obtaining 
the }·551 iscurrently $75.00. The fee can be 
waived for thosealiens who applyand dem­
onstratetheireligibility fora fee waiver. 

Gdiftrnia ACLU Class Action aJallenges 
INS Policies andPractices in Adjudkmi11g 
Applkations fir Employment Authoriza­
tion FiledbyArylllm Applicants. 

T

lirriOS " Reno, No. 94-5220 (CD.
 
Cal.), isa class action lawsuit, filed in 

California by the American Civil 
Liberties Union, and the National Immigra­
tion Law center, challenging principally "the 
failure of theINS to issue timely and COntinu­
ousemployment authorization (0 asylum ap­
plicarus as required by federal regulations." 

ClassAction Laiosuit Challenges INS Prac­

I
ticein Document FraudProceedings 

n walterr v. Reno, No. C94-1204 (WO. 
Wa.), plaimiffschallengeINS practicesin 
document rr:md proceedings brought 

under § 274(c) of the INA. PlaimifE claim 

that in implementing the document fraud 
provision, the INS has instituted unconstitu­

tiona! policies and procedures. 

NEW LI"""'ON 

I
n Federation fOr American Immigration 
&finn, Inc. (FAIR) u Reno, No. 

94C'V02459. a lawsuit filed in the Dis­
tria Court for the District of Columbia, the 
plaintiffclaims that the Artorncy General is 
proposing to rake unlawtul actions to imple­
ment the migration agreementconcludedbe­
tween Cuba and the United States on 
September9, 1994. Specifically. FAIR con­
tends that the Artorney General's proposal to 

paroleinadmissible Cubans into the United 

Statesviolatesvarious provisions of theImmi­
gration and Nationality Act. 

£'1 ALIA 

PaulW Schmid,hasbeenappointed as 
Chairman of the Board of Immigra­
tion Appeals (BfA). Mt; Schmidt has 

had a long and distinguished career in the 
immigration field both within and outside 
government. He is currently the managing 
partner of the Washington, D.C. office of 
Fragomen, Del Rey and Bemsen. A 1973 
graduate of Wisconsin Law School, Mr. 
Schmidt began his career as a scaff attorney 

with the BIA. HesubsequentlyjoinedtheINS 
GeneralCounsel's office and became theDep­
uty General Counsel in 1978. He also served 
asActingGeneral Counselduringthe imple­
mentationperiodof the Immigration Reform 
and Control Acr of 1986. After leaving the 
INS, he becamea partnerwith the lawfinn of 
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