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O ctober 1, 1991.ushered in a new 'sJdlt, specially trained personnel to' tnordinary abilities in the sciences, 

phase in the history of American fill itt asingIy sophisticated jobs fori am, education, business, or athletics. 
immigration polldes, On that date, the J Whicb~"dOmeStiC personnel5annot be Congress defined 'extraordinary abil­
new immigration selection system es- found,-:. d an increasing s~ gap in i~ as being one that -hali been dem­
tablished by the Immigration Act of cutrell-,' d projected -UnittQ StatetJ onstrased by sustelned national or in­
1990 became effective.f Its principal labor "6 ---."",,\.--:JJ ternational acclaim and whose 
message is clem:: America ~ants the ''''>'c'''!!:'::.., .. ~ , J,,~, ,achievements have been .recognized in 
best and the brightest. Whlle Emma 11IE YMEN'T-BASroJP;t the field through extenstve documen-
Lazarus' famous lines aHhe base of the PREFEKEN- .- ·,:1ation."u The lNS has defined "0:­

Statue of Liberty "Give me your tleed, ;'7- ", .-~',' lft9rdinary ability'" to mean "a level of 
fC?ur poor, your huddled masses" may The JIJlIl'ligra ~Act·of 1990 aJlocata:~;. ~.,. indicating that the indi~id-
still nng .true~ the changes brought by 140,(XX) visas to employmmt-based im;i"i:'fj, ual one of those lew who have n~n 
the Imml~a~~ A~ of. 1990 ~resage migr~t.s.Tl.fn~erpriorlaw,~eann~1W ,-~,_ ~P of the fiel~ of endeavor. 12 
that Amenca s tmmtgrenon policy hal> numencallimit wu.54,OOO visas; The};:}' !It addItion, the apphcant must prove 
taken anew tum. visas are available. to ali~ who can' i:~ is seeking to enter the United 

The shift in U.S. immigration poll. qualify underoneofthe five following":"','" tateJto continue to work. in his area 
des is an acknowled~ent. that in the preferenct!li~ 1) p,riorit}Jwodcers, ~ adrrL,.,'" ~a~rdinary abi!ity and that his 
globalmarket,competitionIsnolonger vanced degree'profesSIOnals, 3)skilled'" ' .- ~~dl substantially benefit the 
limit~ to selling goods. Jn~ustriaJized wo~rs. professioll4JS,4) sped~im?,~' U~ited Sta~~s.t3 .' 
~u~tries are also compe~g to l~ gr:antJ,andS)employment,t;reationtm- ,";'- An appl.Icahtwho can estabhslfthat 
Immigrants who have capltal or skills. mJ~ls. ~f, '",r''- .- • he or she ISa ~n of extraordinary 
Simply stated, skilled people have be- ., '"r,/ ," ." abititYdoesnotriftdasponsorroenter 
come a commodity.3& noted by Time Priori Workers'}/' "'. - the qnited States'-ldoreover, he does 
mag~~, "ltjh~ new policy~rinSS ~e ty /' j;~,r: not1\ted even an ofiV of ~mp,~ent« 

U.S. In line WIth o.ther nations, like UnderpriorlaW namely the third pref,t"\, B~a~~chan~pplicant$so~.or-
Canada and Australia, that have been eren to i:J,(XX). re amJ. ;,\dinary.he:essentiaUycall~ponso!hlm-
luring the best and the ~righ!esl:~,~ catedceto':Niens who::m';~berS/of ] . ~f. ~l.that the Iaw~~itesis that the 
Co~gress assessed the SItuation It.1S the professions, or persons of excep- ap'pticaptfile,~,petiti~,(Forml::140) 
unlik~ly that ~ough U.S.worlcerswill tional ability in the sciences or arts. .The p~ regula­~t:ttthe ~~S"!
~.tramed qwckly enough to meet Ie- Thenewlawailocatel~,(XX)visasto ¥nsexp!ama~ gt1:lJ~e'>'Pe:SO~dilC. 
gttim~te ~pl?yment needs, and . . . priority workers.9 This preference is u~.,~~tatto~. at .s~, ~.h ... .ift"apPh . .- t 
~t unmlgra~on can and should be reserved for three categories of appli- must .bmIt .-.- ~~fi'r:UT'lJ\IS" 
Incorporated mto an ~erall strategy cants 1) persons of atraordinary abil- q~:tliat ': e,ev~~,:.-~I.J!I~u: e 
that promotes the creati.on of t!'e type ity in the sciences, arts, education, evtde.9ce of,~ ~e'"~;;, t 
of work. force needed 10 an mcreas- business or athletics. 2) outstanding (that ~ a m~ .-'- ~:~-
in.gly competitive .glob~ economy professo~andrese~ers;and,3)cer- ~:aw ' , ,."ut".-.- ot1fr 
Without adversel>: unpactin~. on the , tainmultinalional executives andman- achievem~ta.- """by~ IN.­
wages and working conditions of agers. .,1: Whatnetthe(,: ;i~UJ,teiJ.\jr re~-

American workers.""s u1ation6define~,w~tism~t "SQ­

. The ~mi~~tio,:, ";Rd. Naturali.za- p~ of Extr~prdinary ~ities. The en~arts,edu~~~'. . orath­
tton Service (INS), In Its introduction objective of this category 15 10 altract ;1 lelia.· Althou~' . C'" persons 
to the proposed rules implementing that "small PFCentage of individuals i', can ~as to "t ttM't ability falls 
these new employment-based provis- who have risfn to the very top of their ';;; withIh,oo,of five fields of en-
ions, found that they were based "on field of endeavor."tO In other words, ~;. d~. th~ bound to be cases 
American businesses' need for highly we want Ibattract those who have ex- ~ whaleitwillh as clear. 
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Outstanding Professors and ResetJrr:Nrs. 
The second category within the prior­
ity workers preference is reserved for 
outstanding professo.rs and research­
ers.17 This provision was probably in­
tended to facilitate the recruitment of 
outstanding academicians by Ameriw 
can universities and research institu­
tions. 

To qualify under this provision, the 
applicant must be internationally rec­
ognized as outstanding in a specific 
academic area, must have a minimum 
of three years teaching experience or 
researching in the area, and must be 
entering the United States to occupy 
one of three types of positions. These 
positions are: I) a tenured or tenured­
track position within a university or 
institution of higher education, 2} a 
comparable position with a university 
or institution of higher education to 
conduct research, and, 

Certain Multinational ExecutiPeS and 
MiJ1Ulger9. The final cate$ory is re­
served for certain multinational execu­
tives and managers. Under this provi­
sion, multinational companies, which 
are based in the United States or have 
a subsidiary or affiliate, now have eas­
Jer access to their foreign executives 
and managers. Under this category 
companies can petition the INS to 
transfer these business executives to 
the United States. 2J 

To qualify under this provision, the 
sponsoring employer must have em­
ployed the executive for at least one 
year within three years prior to the 
filing of the petition. Moreover, the 
employee must be coming to the 
United States to work in managerial or 
executive capacity. 

The statute provides an extensive 
definition of "managerial capacity." 

3) a comparable posi­
tion to conduct re­
search with a private 
employer. The em­
ployer must have at 
least three additional 
persons involved in SECONDPREFERENCE .
full-time research ac­
tivities and who have 
achieved accomplish­

1lllRll PREFERENCEments in an academic 
field.l8 - ;. 

The INS has stated ..
that "[olutstanding 

"
 

professors and FOl,JRlH PREFERENCE.
re­
searchers should 
stand apart in the aca­ F1~k PREFERENCE 
demic community 

'->, . 
ADVANCED DEGREE
 
EXCEP1IONALABIUIY
 

.
 
SKIlLEDWORKERS 
PROFESSIONALS. ._ 
01llEIlS [lO,lnl MAXIMUM) 

SPECIALIMMIGRANrS .. 

. INVESTORS 

through eminence 
and distinction based on international 
recognltion.vt? 

Unlike persons of extraordinary 
ability who can sponsor themselves, 
outstanding professors or researchers 
must be sponsored by an American 
university, an institution of higher ed­
ucation, or a private employer. A prl­
vateemployerwho petitions the INS to 
obtain the services of a researcher, 
must show, among other matters, that 
the research position "would be one in 
which the job description and duties 
are comparable to those of a researcher 
at a university or institution of higher 
education."7!l 
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Generally, the term means an assign­
ment within an organization in which 
the employee manages the organiza­
tion or a component of it, supervises 
and controls other emplOYees, and has 
the authority to hire and fire people, 
and exercise discretion over the day to 
day operations of the activity for 
which the employee has the author­
ity,22If the employee has no authority 
over personnel, the employee must 
function at a senior level within the 
organization. The term "executive ca­
pacity" is defined as an assignment 
within an organization where the em­
ployee primarily directs management 
of the organization, establishes its goal 

and policies, exercises discretion in de­
dslon-maklng, and receives only gen­
enl supervision by higher level execu­
tives.:z1" 

Advanced Degree Professionals and 
Aliens of Exceptional Ability 

The second employment-based prefer­
ence is reserved for aliens who are 
members of the professions holding 
advanced degrees, or their equivalent, 
or aliens of exceptional ability in the 
sciences, arts, or business.ze A total of 
40)()() visas are allocated to this prefer­
ence plus any visas that are not re­
quired by priority workers (first pref­
erence). 

Members of tile Profession. The statute 
defines the term "rrofession" as in­
cluding but not limited to "architects, 
engineers, lawyers, physicians, sur­

geons, and teachers 
in elementary or sec­
ondary schools, col­
leges, academies, or 
seminaries."25 Th e 
INS in the proposed 
rule implementing 
this provision noted, 
that "based on past 
immigration case law, 
the definition of pro­
fession •.. indicates 
that a profession is an "'.' occupation which reo 
quires at leasta bacca­
laureate degree for 
job entry. However, 
this provision is 
available only to 
members of the pro­

fession holding advanced degrees or 
equivalent The regulations define ad­
vanced degree as any degree above 
that of the baccalaureate.w The term 
baccalaureate means a bachelor degree 
received from a college or university, 
arm equivalent degree."7J 

Aliens who do not possess an ad­
vanced degree may nonetheless qual­
ify if they can establish the equivalent 
of an advanced degree. The proposed. 
role by the INS states that "a United 
States baccalaureate degree (or a for­
eign equivalent degree) followed by at 
least five years of progressive experi­
ence in the specialty shall be consld­
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ned the equivalent of a master's de­
gree."'21 

A/;""ofE:mptimollAlJIlity. ThdNS has 
defined "exceptional ability"' as·a d. 
geee 01 expertise above that ordinarily 
encountered in the sciences, arts, or 
business."'78 TheINShas set forth a Jist 
of accomplishments and the alien must 
satisfy three of them. For example, the 
alien may show membership iii. a pro­
fessional organization, a license at di­
ploma to practice the profession, oc 
commanded a saJary whid\ demon­
st:ratesexceptional ability.OO 

Generally, an alien who seeks ad­
mission under this preference will 
need to be petitioned by an employer. 
An exception exists for aliens of ex«p­
tional ability where the alien can peti­
tion the INS to waive a job offer re­
quiremenl The employer must also file 
a labor certification unless the alien is 
coming to the United States to occupy 
a shortage occupation. 

The Department of Laborwill estab­
lish a Labor Market Information Pilot 
Program that will designate occupa­
tions where there is a shortage of 
American workers. 

Skilled Workers, Professionals 
and Other WorkelS 

The third employment-based prefer­
ence is available to skilled workers, 
professionals, and other workers.31 
The statute makes available 40,000 
visas plus any visas that are not used 
for the first and second preference. 
However, not more than 10,(KKJ visas 
may be ettocated to the "other work­
ers" categozy. 

To obtain a visa under this prefer­
ence the alien will have to be spon­
sored or petitioned by the prospective 
employer in the United States. All pe­
titions filed under this preference will 
also require a labor certification unless 
the alien qualifies for one of the short­
age occupations in the Department of 
Labor's Labor Market Information 
PilotProgram. 

S1cilled Workers. To obtain a visa as a 
skilled worker, the intended job must 
require a minimum of two years of 
training or experience. The job cannot 
be temporary Orseasonal in nature. 

p~ To qualiCy as a prof<o. 
sional, an applicant must hold a bacca­
laureate degreeora foreign equivalmt 
degree, and be a memberof the profes­
sion. 

fi

Other Worlm. Only 10.000 vi... are 
reserved for unskilled workers. These 
are nannies, maids, restaurant work­
ers-the kind of wmm who are paid 
low wages. Historically there has been 
a backlog of unskilled applicants wait­
ing to enter the United States under 
the former sixth preference. According 

_to the Department of State,last year 
there was a waiting list of 126,442 ap­

licants for a sixth preference visa.~ 
owever, since the new law imposes a 

limit of 10,tro visas peryear, it is likely 
that aliens who seek to enterunderthis 

"What immigration 

policies are in the 
. . .... ­

. best interest of the 

• UnitedStates7" 

provision will have to wait even longer 
than in the past Representative Con­
stance E. MoreUa (R-MD) warned that 
the new law will exacerbate] Jan al­
ready existing Shortage of child care, 
home care, elder care, and other basic 
skilled worl<en.·33 

Special Immlgnnts 

The fourth employment-based prefer­
ence is reserved for certain. special im­
migrants. Under the prior law, special 
immigrants were not subject to numer­
icallimitations. The new law imposes a 
limit of 1G,(XX) visas, of which no more 
than 5.00>may be allocated to religious 
worker c1asses.ll 

In addition to ministers of religion 
and religious workers, these visas are 
made available to certain employees of 
U.S. government who have served 
abroad, a:rtain employeee of the Pan­
ama Canal, certain officers of interna­
tional organizations, and certain aliens 
declared dependent on a juvenile 
court in the United States. 

Prior to 1990, there was only one 
category for religious workers. Visas 
were made available only to those who 
had served a religious ministry for two 
yean and who were coming to the 
United Stales to continue to cany on 
their vocation. The new law now per­
mits up to 5,000 other religious work­
ers to obtain immigrant visas. Uke the 
ministers, the religious workers must 
have worked for two years with a 
bonafide nonprofit religious organiza­
tion in a professional or nonprofes­
sional capacity prior to entering the 
United States. The "religious workers" 
visas areavailable only until 1994. 

Employment Creation Immigrants 

The last preference category is re­
served for alien entrepreneurs, better 
knownas foreign Investors.w This pro­
vision seeks to attract aliens who will 
contribute to the economic growth of 
the United States by investing in 
United States businesses and creating 
needed business opportunities.36 

The statute requires the investors to 
invest a minimum of $1 million in a 
new commercial enterprise that will 
create full-time employment for not 
fewer than ten persons other than the 
investor'sspouse, sons, and daughters. 
The lawalso provides thatnotless than 
3,CXXJ visas be allocated for investors 
who invest in a rural or high unem­
ploymentarea. For these targeted areas 
the initial investment may be $SOO,CXXJ. 

Alien entrepreneurs are admitted 
conditionally fer twoyears. They must 
petition the INS to remove the condi­
tions on their status.37In case of fraud, 
alien entrepreneurs can be subject to 
criminal penalties.38 

CONCLUSION 

The fundamental question guiding the 
debates preceding the passage of the 
Immigration Act of 1990was: What im­
migration polides are in the best inter-
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est of the United States? Family reunl­
fication has been the cornerstone of 
our immigration policies for many de­
cades. The Immi~ation Ad of 1990 
generally left family-sponsored immi­
gration unchanged. Congress, how­
ever, reached a consensus that we need 
to attract skilled immigrant workers 
and that the imfortation of skilled 
manpower, especially in areas where 
we may have shortages, is in the best 
interest of the United States. 

Other Industrialized countries have 
also made a determination to lure the 
best and the brightest But what hap­
pens when extraordinary and skilled 
workers leave their developing coun­
tries to accept attractive offers in the 
United States or In other industrialized 
countries? Can developing countries 
afford to lose their most skilled clti 
zens? Perhaps the movement ofskilled 
workers from South to North will not 
be a massive one. However, the possi­
bility of it happening should raise 
some concerns regarding the funda­
mental dynamics of the relationship 
between industrialized and develop­
ing countries. At a minimum the 
United States, perhaps in concert with 
other industrialized countries, should 
monitor the global movement of pro­
fessionals to determine whether it is 
causing an adverse economic impact 
on the sending countries. A recent ar­
ticle about Uruguay, known (or most 
of this century as "the Switzerland of 
Latin America," is revealing. Appar­
ently, Uruguay is "losing the highest 
percentage of residents of any nation 
in the Americas to the 'brain drain."'39 
According to the article, nearly one 
million live outside their country, 
which has a population of about 3 mil­
lion. Is the Uruguayan example an ab­
erration or a trend of the future? 

The interests of the United States 
and those of other industrialized coun­
tries are best served, ultimately, by the 
contributions industrialized countries 
make to promoting economic self-suf­
ficiency of developing countries. Is 
that likely to happen if the most edu­
cated perwns leave their native coun­
tries because of attractive offers 
abroad? 

The Immigration Act of 1990 pro­
vides for the establishment of a Com­
mission of Legal Immigration Reform 
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to review and evaluate the impact of 
the new legislation. The Conuni&sion 
must submit a final report to Congress 
in 1997. It immigration policies are at 
the core of our nation's interest. then 
the Commission's agenda ought to ln­
elude a study of haw the new employ­
ment-based immigration policies are 
effecting developing countries. 
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